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LONG-TERM RENEWABLE POWER PURCHASE AGREEMENT 

This Long-Term Renewable Power Purchase Agreement (this “Agreement”) is made and 
entered into as of January 13, 2026 (the “Effective Date”) by and between SIERRA PACIFIC 
POWER COMPANY, a Nevada corporation, d/b/a NV Energy acting in its merchant function 
capacity (“Buyer”), and SLEEPY ORANGE SOLAR LLC, a Delaware limited liability company 
(“Supplier”). Buyer and Supplier are sometimes referred to individually as a “Party” and 
collectively as the “Parties.” 

WHEREAS, Buyer is an operating electric public utility, subject to the applicable rules 
and regulations of the PUCN and FERC (as such terms are defined below); 

WHEREAS, Buyer seeks the ability to dispatch renewable energy at a fixed price in order 
to reduce its reliance on fossil fuels, to meet peak energy demand and obtain Ancillary Services 
(as such term is defined below); 

WHEREAS, Supplier intends to construct or cause to be constructed the Facility (as such 
term is defined below) upon the terms and conditions set forth herein; and 

WHEREAS, Supplier desires to sell to Buyer, and Buyer desires to purchase from 
Supplier, Product (as such term is defined below) from the Facility upon the terms and conditions 
set forth herein.   

NOW, THEREFORE, in consideration of the premises and the covenants and conditions 
contained herein and for other good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, Buyer and Supplier, intending to be legally bound, hereby agree 
as follows: 

1. DEFINITIONS 

As used in this Agreement, the following terms shall have the meanings set forth below: 

1.1 “Accepted Compliance Costs” is defined in Section 3.5.  

1.2 “Adjusted Annual Supply Amount” means, with respect to a Contract Year, the 
Annual Supply Amount less the total amount of Net Energy associated with 
Excused Product, if any, for such Contract Year. 

1.3 “Adjusted Stub Period Supply Amount” means, with respect to the Stub Period, the 
Stub Period Supply Amount less the total amount of Net Energy associated with 
Excused Product, if any, for the Stub Period. 

1.4 “Affiliate” means, with respect to any Person, each Person that directly or 
indirectly, controls or is controlled by or is under common control with such Person. 
For the purposes of this definition, “control” (including, with correlative meanings, 
the terms “controlled by” and “under common control with”), as used with respect 
to any Person, shall mean the possession, directly or indirectly, of the power to 

1 
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direct or cause the direction of the management, operations or policies of such 
Person, whether through the ownership of voting securities or by contract or 
otherwise. Notwithstanding the foregoing, with respect to Buyer, unless Buyer 
assigns this Agreement or there is a change of control of Buyer, Affiliate shall only 
include Berkshire Hathaway Energy Company and its direct and indirect, wholly 
owned subsidiaries. 

1.5 “AGC” means automatic generator control. 

1.6 “Agreement” means this Long-Term Renewable Power Purchase Agreement 
together with the Exhibits attached hereto, as amended from time to time. 

1.7 “ALTA Survey” means a land survey prepared and certified in accordance with the 
standards jointly promulgated by the American Land Title Association and the 
American Congress on Surveying and Mapping. 

1.8 “Ancillary Services” means those services necessary to support the transmission of 
electric power from Supplier to Buyer and to maintain reliable operations of the 
Transmission System, including voltage control, operating reserve, spinning 
reserve, Primary Frequency Response, secondary and tertiary frequency response 
through AGC and reactive power. 

1.9 “Annual Supply Amount” means, with respect to each Contract Year, the sum of 
the twelve (12) Monthly Supply Amounts for that Contract Year. 

1.10 “ASC” is defined in Section 12.7. 

1.11 “Assigned”, “Assign”, “Assigning” and “Assignment” are defined in Section 23. 

1.12 “Availability Liquidated Damages” is defined in Exhibit 26. 

1.13 “Availability Notice” means a notice delivered by Supplier to Buyer pursuant to 
Section 14.2 notifying Buyer of the availability of the Facility. 

1.14 “Availability Test” means the test described in Exhibit 26. 

1.15 “Average On-Peak Mead” means the simple average of the Mead for the On-Peak 
hours of the Summer Months or the Non-Summer Months, as applicable. 

1.16 “Balancing Authority Area” is defined in the OATT (as may be modified from time 
to time) of the Balancing Authority Area Operator. 

1.17 “Balancing Authority Area Operator” means a Person, and its agents and any 
successors thereto, that is responsible for the operation of the electric transmission 
system and for maintaining reliability of the electric transmission system, including 
the Transmission System, within the Balancing Authority Area where the Facility 
is located. As of the Effective Date, the Balancing Authority Area Operator is the 
Transmission Provider. 

1.18 “Billing Period” is defined in Section 7.2.1. 

2 
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1.19 “BLM” means the U.S. Bureau of Land Management. 

1.20 “BLM Approval Date” means thirty (30) days after BLM FNTP has been issued. 

1.21 “BLM FNTP” means a final notice to proceed issued by the U.S. Department of the 
Interior or any agency or sub-agency thereof (including the BLM and the U.S. Fish 
and Wildlife Service) in connection with the Facility. 

1.22 “BLM Outside Date” is defined in Section 2.3.4. 

1.23 “Business Day” means any day other than Saturday, Sunday and any day that is a 
holiday observed by Buyer. 

1.24 “Buyer” is defined in the preamble of this Agreement and includes such Person’s 
permitted successors and assigns. 

1.25 “Buyer ROFO Notice” is defined in Section 6.1.1. 

1.26 “Buyer’s PC Account” means the account maintained by the PC Administrator for 
the purpose of tracking the production, sale, transfer, purchase and retirement of 
PCs by Buyer, or such other account, including a WREGIS account, as Buyer may 
designate from time to time. 

1.27 “Buyer’s Required Regulatory Approvals” means the approvals, consents, 
authorizations or permits of, or filing with, or notification to the Governmental 
Authorities listed on Exhibit 9, and such others as are deemed by Buyer to be 
necessary or desirable from time to time. 

1.28 “CAMD” means the Clean Air Markets Division of the Environmental Protection 
Agency or successor administrator, or any Governmental Authority given 
jurisdiction over a program involving transferability of Renewable Energy Benefits 
or any part thereof. 

1.29 “Capacity Rights” means any current or future defined characteristic, certificate, 
tag, credit, or attribute thereof, or accounting construct, including any of the same 
counted towards any current or future resource adequacy or reserve requirements, 
associated with the electric generation capability and capacity of the Facility or the 
Facility’s capability and ability to produce energy. Capacity Rights do not include 
any Tax Credits of any kind existing now or in the future associated with the 
construction, ownership or operation of the Facility. 

1.30 “Certified Nameplate Capacity Rating” is defined in Section 8.3.2.2. 

1.31 “Charging Energy” means all Energy produced by the Generating Facility, less 
transformation and transmission losses, if any, delivered to the Storage Facility 
Metering Point in accordance with a Charging Notice from Buyer pursuant to 
Section 3.4.6. All Charging Energy shall be used solely to charge the Storage 
Facility. Buyer’s payment for Charging Energy shall not be for more than the 
amount of Energy flowing through, and delivered at, the Storage Facility Metering 

3 
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Point and, in any event, not greater than the amount of Charging Energy included 
in the applicable Charging Notice. 

1.32 “Charging Notice” means an operating instruction, and any subsequent updates 
thereto, given by Buyer to Supplier, directing the Storage Facility to charge at a 
specific MW rate, provided that any operating instruction and updates shall be in 
accordance with the Operating Procedures. Charging Notices may be 
communicated electronically, via facsimile, telephonically or other verbal means, 
provided that telephonic or other verbal communications shall be documented 
promptly after making such communications (either recorded by tape, 
electronically or in writing), and such recordings shall be made available to both 
Buyer and Supplier upon request for settlement purposes. For the avoidance of 
doubt, any Buyer request to initiate a Storage Capacity Test shall not be considered 
a Charging Notice. 

1.33 “Code” means the United States Internal Revenue Code of 1986, as amended. 

1.34 “Commercial Operation” means that: (a) the Generating Facility is fully 
operational, reliable and interconnected, fully integrated and synchronized with the 
Transmission System (with respect to at least the Required Nameplate Capacity 
Rating), and that the Storage Facility is fully capable of charging, storing and 
discharging energy up to the Expected Storage Facility Nameplate Capacity Rating; 
(b) Supplier shall have received or obtained all Required Facility Documents; and 
(c) which occurs when all of the requirements set forth in Sections 8.1, 8.3 and 17.2 
and Exhibits 6, 7 and 7A (i) have occurred, and (ii) remain simultaneously true and 
accurate: (A) as of the date and time Supplier gives Buyer notice that Commercial 
Operation has occurred; and (B) for the period Buyer has to review Supplier’s 
notice of Commercial Operation pursuant to Section 8.2.1. 

1.35 “Commercial Operation Date” means the date on which Commercial Operation 
occurs. 

1.36 “Commercial Operation Deadline” means the date specified in Exhibit 6 by which 
the Commercial Operation Date must occur, as such date may be extended if and 
to the extent Supplier fails to achieve the Commercial Operation Date as a result of 
Force Majeure or Interconnection Delay. 

1.37 “Compliance Cost Cap” is defined in Section 3.5. 

1.38 “Construction Contract” means one or more construction agreements (excluding 
any Major Equipment Contract), in each case, between a Construction Contractor 
and Supplier (or one of its Affiliates), pursuant to which, in the aggregate, the 
Facility will be designed, engineered, constructed, tested and commissioned. 

1.39 “Construction Contractor” means, with respect to a Construction Contract, a 
contractor who (a) has at least five (5) years of experience constructing a generating 
plant of similar technology to the Generating Facility and of at least two hundred 
(200) MW of generating capacity, (b) has at least three (3) years of experience 
constructing a storage facility of similar technology to the Storage Facility and of 

4 
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at least ten (10) MW of storage capacity, (c) has not been subject to termination, 
litigation or material disputes (where the monetary claims at issue are in excess of 
One Million Dollars ($1,000,000) in the aggregate) by or with Buyer arising from 
contractual matters within the last five (5) years and (d) is approved by Buyer in 
accordance with Section 8.1.2. 

1.40 “Contract Representative” of a Party, means the individual designated by that Party 
in Exhibit 4 as responsible for ensuring effective communication, coordination and 
cooperation between the Parties. A Party may change its Contract Representative 
by providing notice of such change to the other Party in accordance with the 
procedures set forth in Section 29.1. 

1.41 “Contract Year” means each year during the Term beginning on January 1 and 
ending on December 31 of the year following the Commercial Operation Date (or 
commencing on the Commercial Operation Date if the Commercial Operation Date 
is January 1). 

1.42 “Controlling Interest” with respect to a Person, means more than fifty percent 
(50%) of the outstanding ownership interest of such Person, or the power to vote 
such percentage of ownership interest. 

1.43 “Covered Facility” is defined in Section 24.5.1. 

1.44 “COVID-19” means the viral pneumonia named coronavirus disease 2019 
(COVID-19) by the World Health Organization and caused by the virus named 
Severe Acute Respiratory Syndrome Coronavirus 2 (SARS-CoV-2) by the 
International Committee on Taxonomy of Viruses and any mutations or variants 
thereof or related or associated epidemics, pandemics or disease outbreaks. 

1.45 “Credit Rating” of a Person means the credit rating then assigned by a Relevant 
Rating Agency to the long-term, senior, unsecured, non-credit-enhanced 
indebtedness of that Person. 

1.46 “Critical Project Milestone” means a Project Milestone designated as a Critical 
Project Milestone on Exhibit 6. 

1.47 “Cure Period” is defined in Section 24.3. 

1.48 “Curtailed Product” is defined in Section 10.2. 

1.49 “Daily Delay Damages” means an amount equal to: (a) with respect to the first (1st) 
through and including the sixtieth (60th) day subsequent to the Commercial 
Operation Deadline, Four Hundred Seventy-Two Dollars and Twenty-Two Cents 
($472.22) per MW of Expected Nameplate Capacity Rating per day; (b) with 
respect to the sixty-first (61st) through and including the one-hundred-twentieth 
(120th) day subsequent to the Commercial Operation Deadline, Nine Hundred 
Forty-Four Dollars and Forty-Four Cents ($944.44) per MW of Expected 
Nameplate Capacity Rating per day; and (c) with respect to the one-hundred-
twenty-first (121st) through and including the one hundred and eightieth (180th) 

5 
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day subsequent to the Commercial Operation Deadline, One Thousand Four 
Hundred Sixteen Dollars and Sixty-Seven Cents ($1,416.67) per MW of Expected 
Nameplate Capacity Rating per day. 

1.50 “Daily On-Peak Supply Amount” means, with respect to a month, the sum of the 
Supply Amounts for the Delivery Hours ending 07:00 through 22:00 PPT for each 
day in that month. 

1.51 “Daily Supply Amount” means, with respect to each day of a month, the sum of the 
Supply Amounts for the Delivery Hours ending 01:00 through 24:00 PPT for that 
month. 

1.52 “Defaulting Party” is defined in Section 24.1. 

1.53 “Deficit Damages” is defined in Section 8.6.1. 

1.54 “Deficit Damages Rate” means Three Hundred Thousand Dollars ($300,000) per 
MW. 

1.55 “Delivered Amount” means, with respect to any Delivery Hour, the actual amount 
of Net Energy delivered by Supplier and accepted by Buyer at the Delivery Point 
during such Delivery Hour, including Charging Energy delivered by Supplier at the 
Storage Facility Metering Point during such Delivery Hour. 

1.56 “Delivered PCs” means PCs that have been delivered by Supplier and awarded to 
Buyer pursuant to the terms of this Agreement, in accordance with the Portfolio 
Standard and which have been properly delivered and recorded to Buyer’s PC 
Account. 

1.57 “Delivery Hour” means each hour. 

1.58 “Delivery Point” means, with respect to Net Energy (excluding Charging Energy) 
and Discharging Energy, the delivery point on the Transmission System set forth 
in Exhibit 5. 

1.59 “Derating” means a condition of the Generating Facility as a result of which it is 
unable to produce the Supply Amount during a Delivery Hour. 

1.60 “Development Security” is defined in Section 17.1. 

1.61 “Discharging Energy” means all Energy discharged by the Storage Facility, less 
transformation and transmission losses, if any, delivered to the Delivery Point. 

1.62 “Discharging Notice” means an operating instruction, and any subsequent updates 
thereto, given by Buyer to Supplier, directing the Storage Facility to discharge 
Discharging Energy at a specific MW rate, provided that any operating instruction 
and updates shall be in accordance with the Operating Procedures. Discharging 
Notices may be communicated electronically, via facsimile, telephonically or other 
verbal means, provided that telephonic or other verbal communications shall be 
documented promptly after making such communications (either recorded by tape, 

6 
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electronically or in writing), and such recordings shall be made available to both 
Buyer and Supplier upon request for settlement purposes. 

1.63 “Dispute” is defined in Section 21.1. 

1.64 “Early Purchase Option” is defined in Section 6.2. 

1.65 “Economic Curtailed Product” is defined in Section 10.4.2. 

1.66 “Economic Curtailment” is defined in Section 10.4.1. 

1.67 “Effective Date” is defined in the preamble of this Agreement. 

1.68 “Electric System Authority” means each of NERC, WECC, WREGIS, Balancing 
Authority Area Operator, Market Operator, a Regional Transmission Organization, 
a regional or sub-regional reliability council or authority, and any other similar 
council, corporation, organization or body of recognized standing with respect to 
the operations of the electric system in the WECC region. 

1.69 “Emergency” means any circumstance or combination of circumstances or any 
condition of the Facility, the Transmission System or the transmission system of 
other transmission operators, which is determined or reported by Buyer, Supplier 
(with respect to (a) below only), the Transmission Provider or any Electric System 
Authority to be (a) reasonably likely to endanger life or property and necessitates 
immediate action to avert injury to persons or serious damage to property or (b) 
reasonably likely to adversely affect, degrade or impair Transmission System 
reliability or transmission system reliability of the transmission system of other 
electric utilities. 

1.70 “Energy” means all energy that is generated by the Generating Facility. 

1.71 “Energy Imbalance Market” means generation facilities electrically located within 
the Balancing Authority Area that are, from time to time, bid into or otherwise 
subject to dispatch instructions issued or originating from the Market Operator. 

1.72 “Environmental Contamination” means the introduction or presence of Hazardous 
Substances at such levels, quantities or locations, or of such form or character, as 
to constitute a violation of Laws and present a material risk under Laws that the 
Project Site will not be available or usable for the purposes contemplated by this 
Agreement. 

1.73 “Environmental Law” means any Law relating to the protection, preservation or 
restoration of human health, the environment, or natural resources, including any 
Law relating to the releases or threatened releases of Hazardous Substances into 
any medium (including ambient air, surface water, groundwater, land, surface and 
subsurface strata) or otherwise relating to the manufacture, processing, distribution, 
use, treatment, storage, release, transport and handling of Hazardous Substances. 

7 
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1.74 “Equipment Specifications” means those requirements and specifications for all 
equipment procured pursuant to the Major Equipment Contracts and set forth in 
Exhibit 23A, Exhibit 23B, and Exhibit 23C. 

1.75 “Event of Default” is defined in Section 24.1. 

1.76 “EWG” means an “exempt wholesale generator” as defined in the Public Utility 
Holding Company Act of 2005 and in implementing regulations issued thereunder. 

1.77 “Excess Charging Energy” is defined in Section 3.4.6.3. 

1.78 “Excess Energy” means, (a) with respect to the Stub Period, the portion of the 
Delivered Amount for the Stub Period, if any, that exceeds one hundred five percent 
(105%) of the Adjusted Stub Period Supply Amount, and (b) with respect to a 
Contract Year, the portion of the Delivered Amount for such Contract Year, if any, 
that exceeds one hundred five percent (105%) of the Adjusted Annual Supply 
Amount for such Contract Year; provided, however, that Delivered Amount in 
excess of the Maximum Amount for any Delivery Hour shall be excluded for 
purposes of determining Excess Energy. 

1.79 “Excused Product” is defined in Section 3.6.4. 

1.80 “Expected Nameplate Capacity Rating” is defined in Exhibit 1. 

1.81 “Expected Storage Facility Nameplate Capacity Rating” is defined in Exhibit 1. 

1.82 “Facility” means the Generating Facility and the Storage Facility. 

1.83 “Fair Market Value” means the price which a willing buyer would pay for the 
Facility in an arm’s-length transaction to a willing seller under no compulsion to 
sell and taking into account any outstanding indebtedness and Tax Credits 
associated with the Facility, as such price shall be determined by mutual agreement 
of the Parties or, absent mutual agreement of the Parties, pursuant to Article 21; 
provided, however, in no event shall Fair Market Value be less than the price equal 
to the sum of the amount necessary for Supplier and its Affiliates to pay off and 
fully retire any obligations to or investment by Supplier’s Lenders with respect to 
the Facility, including, without limitation, all outstanding principal, interest, 
premium, fees, expenses or penalties due upon acceleration or such payment, all 
swap or interest rate hedging breakage and payoff amounts, all retirement, 
redemption or liquidation payments, any aggregate amounts then owed, or owed in 
connection with the exercise of the Purchase Option, to the tax equity investor(s) 
under the applicable tax equity arrangements, and all fees, interest or expenses with 
respect to any of the foregoing; provided, further, that Supplier shall provide 
reasonable and verifiable evidence, including reasonable supporting 
documentation, of any obligations to or investment by Supplier’s Lenders with 
respect to the Facility as a condition to such items being accounted in the Fair 
Market Value. 

1.84 “FERC” means the Federal Energy Regulatory Commission and any successor. 
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1.85 “FNTP Retained Amount” is defined in Section 2.3.4. 

1.86 “Force Majeure” is defined in Section 20.2. 

1.87 “Generating Facility” means Supplier’s generating power plant as described in 
Exhibit 1, located at the Project Site as identified in Exhibit 3A and 3B and 
including mechanical equipment and associated facilities and equipment required 
to deliver Net Energy to the Delivery Point and Storage Facility Metering Point, 
including items as further described in Exhibits 1, 3A, 3B, 5 and 14, and as such 
generating power plant may be expanded or otherwise modified from time to time 
in accordance with the terms hereof. 

1.88 “Generating Facility Final Purchase Option” is defined in Section 6.3. 

1.89 “Good Utility Practice” means (a) the applicable practices, methods and acts 
required by or consistent with applicable Laws and reliability criteria, whether or 
not the Party whose conduct at issue is a member of any relevant organization and 
otherwise engaged in or approved by a significant portion of the electric utility 
industry during the relevant time period with respect to grid-interconnected, utility-
scale generating facilities with integrated storage in the Western United States, or 
(b) any of the practices, methods and acts which, in the exercise of reasonable 
judgment in light of the facts known at the time the decision was made, could have 
been expected to accomplish the desired result at a reasonable cost consistent with 
good business practices, reliability, safety and expedition. Good Utility Practice is 
not intended to be limited to the optimum practice, method or act to the exclusion 
of all others, but rather to acceptable practices, methods or acts generally accepted 
in the industry with respect to grid-interconnected, utility-scale generating facilities 
with integrated storage in the Western United States. Good Utility Practice shall 
include compliance with applicable Laws, applicable reliability criteria, and the 
criteria, rules and standards promulgated in the National Electric Safety Code and 
the National Electrical Code, as they may be amended or superseded from time to 
time, including the criteria, rules and standards of any successor organizations. 

1.90 “Governmental Approval” means any authorization, approval, consent, license, 
ruling, permit, tariff, certification, exemption, order, recognition, grant, 
confirmation, clearance, filing, notification, or registration of, by, with or to any 
Governmental Authority. 

1.91 “Governmental Authority” means, as to any Person, any federal, state, local, tribal, 
or other governmental, regulatory or administrative agency, court, commission, 
department, board, or other governmental subdivision, legislature, rulemaking 
board, tribunal, or other governmental authority having jurisdiction over such 
Person or its property or operations, and with respect to Supplier, specifically 
includes FERC, the PUCN, NERC, WECC and WREGIS. 

1.92 “Greenlink North Facilities” means the Greenlink North infrastructure project as 
described in Service Agreement # 23-00002 and which specifically include Ft. 
Churchill Robinson 525 kV line. 
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1.93 “Greenlink West Facilities” means the Greenlink West infrastructure project as 
described in Service Agreement # 23-00002 and which specifically include: (a) the 
Northwest–Ft. Churchill 525 kV Line, which includes: (i) two (2) 525/345 kV 
transformers at Ft. Churchill; (ii) two (2) 345/230 kV transformer at Ft. Churchill; 
(iii) construction of Ft. Churchill 345 kV substation bus; (iv) two (2) Ft. Churchill 
345/120 kV transformers; and (v) reconstruction of Ft. Churchill 230 kV Substation 
bus; (b) the Ft. Churchill to Mira Loma 345 kV Line; (c) the Ft. Churchill to 
Comstock Meadows 345 kV Line; and (d) the Harry Allen – Northwest 525 kV 
Line. 

1.94 “Guaranteed Storage Availability” is defined in Section 3.4.8.1. 

1.95 “Hazardous Substance” means: (a) any petroleum or petroleum products, 
flammable materials, explosives, radioactive materials, friable asbestos, urea 
formaldehyde foam insulation and transformers or other equipment that contain 
dielectric fluid containing polychlorinated biphenyls (PCBs) in regulated 
concentrations; (b) any chemicals or other materials or substances which are now 
or hereafter become defined as or included in the definition of “hazardous 
substances,” “hazardous wastes,” “hazardous materials,” “extremely hazardous 
wastes,” “restricted hazardous wastes,” “toxic substances,” “toxic pollutants,” 
“contaminants,” “pollutants” or words of similar import under any Environmental 
Law; and (c) any other chemical or other material or substance, exposure to which 
is now or hereafter prohibited, limited or regulated as such under any 
Environmental Law, including the Resource Conservation and Recovery Act, 42 
U.S.C. section 6901 et seq., the Comprehensive Environmental Response 
Compensation and Liability Act, 42 U.S.C. section 9601 et seq., or any similar state 
statute. 

1.96 “IA” means the Large Generator Interconnection Agreement, service agreement 
#23-00002, executed on February 2, 2023, as amended from time to time, between 
Supplier and the Transmission Provider for the Facility.  

1.97 “IEEE-SA” means the Institute of Electrical and Electronics Engineers Standards 
Association and any successor entity thereto. 

1.98 “Indemnified Party” is defined in Section 18.1. 

1.99 “Indemnifying Party” is defined in Section 18.1. 

1.100 “Interconnection Delay” means any actual delay in the achievement of a Critical 
Project Milestone that arises solely from the Transmission Provider’s failure to 
construct and place in service the Greenlink West Facilities or the Greenlink North 
Facilities, by either of their respective estimated completion dates set forth in the 
IA as of the Effective Date. 

1.101 “Invoice” means the statements described in Section 7.2 setting forth the 
information required therein, as well as the associated payment due for the Billing 
Period, the Measurement Period or the Contract Year, as the case may be, in 
accordance with Exhibits 2B and 2C. 

10 



Page 16 of 231

 

  
 

         
      

        

 
        
 

       
      

       
     

       
        

      
        

           
       

           
 

        
        

       
 

        
   

      
       

       
      

 

        
      

      
      

 

        
      

         
        

REN-18-SOS(a) 
Page 14 of 206

1.102 “ITC” means the investment tax credit established pursuant to Section 48 of the 
Code, or the clean energy investment tax credit pursuant to Section 48E of the 
Code. 

1.103 “Law” means any federal, state, local or other law (including any Environmental 
Laws), common law, treaty, code, rule, ordinance, binding directive, regulation, 
order, judgment, decree, ruling, determination, permit, certificate, authorization, or 
approval of a Governmental Authority which is binding on a Party or any of its 
property. 

1.104 “Licensed Professional Engineer” means a person proposed by Supplier and 
acceptable to Buyer in its reasonable judgment who: (a) is licensed in Nevada to 
practice engineering in the appropriate engineering discipline for the required 
certification being made; (b) has training and experience in the engineering 
disciplines relevant to the matters with respect to which such person is called upon 
to provide a certification, evaluation or opinion; (c) has no economic relationship, 
association, or nexus with Supplier for services previously or currently being 
rendered to Supplier or its members or Affiliates, and is not an employee of 
Supplier or its members or Affiliates; and (d) is not a representative of a consulting 
engineer, contractor, designer or other individual involved in the development of 
the Facility, or of a manufacturer or supplier of any equipment installed in the 
Facility. 

1.105 “Loss” with respect to a Person means, any and all claims, demands, suits, 
obligations, payments, liabilities, costs, fines, Penalties, sanctions, Taxes, 
judgments, damages, losses or expenses imposed by a third party upon such Person 
or incurred in connection with a claim by a third party against such Person. 

1.106 “Major Equipment Contract” means one or more module supply agreements, 
tracker supply agreements, inverter supply agreements, battery supply agreements, 
and transformer supply agreements, entered into by Supplier (or one of its 
Affiliates) to procure modules, trackers, inverters, batteries, and transformers, 
respectively, for construction of the Facility, each of which shall meet the 
Equipment Specifications. Major Equipment Contracts shall specify delivery 
schedules for each type of equipment. 

1.107 “Major Equipment Contractor” means, with respect to a Major Equipment 
Contract, the equipment supplier or contractor that is party to such Major 
Equipment Contract and is approved by Buyer in accordance with Section 8.1.2. 

1.108 “Market Operator” means, if applicable, the California Independent System 
Operator Corporation or any other entity performing the market operator function 
for the Energy Imbalance Market. 

1.109 “Material Adverse Effect” means, with respect to a Party, a material adverse effect 
on: (a) the ability of such Party to perform its obligations under this Agreement, 
individually or in the aggregate; (b) the validity or enforceability of this Agreement 
or the transaction contemplated hereby; or (c) on the business, assets, operations, 
property or condition (financial or otherwise) of such Party. 
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1.110 “Maximum Amount” means, with respect to a Delivery Hour, five hundred (500) 
MWh. 

1.111 “Mead” means the Hourly Mead Index published by Powerdex. 

1.112 “Measurement Period” means each two (2) consecutive Contract Years 
commencing with the first two (2) Contract Years of the Term. 

1.113 “Meter” means any of the physical or electronic metering devices, data processing 
equipment and apparatus associated with the meters required for: (a) accurate 
determination of the: quantities of Delivered Amounts and Station Usage from the 
Facility, the quantities of Charging Energy delivered to the Storage Facility 
Metering Point, the amount of Discharging Energy delivered to the Delivery Point, 
and for recording other related parameters required for the reporting of data to 
Supplier: (b) the computation of the payments due from one Party to another under 
this Agreement; and (c) compliance with requirements of any Electric System 
Authority, any Governmental Authority or Transmission Provider. Meters do not 
include any check meters Supplier may elect to install as contemplated by Section 
7.1.1. 

1.114 “Minimum Credit Rating” of a Person means that the Credit Rating of that Person 
is at least (a) BBB- (or its equivalent) as determined by Standard & Poor’s and (b) 
Baa3 (or its equivalent) as determined by Moody’s. 

1.115 “Monthly Storage Availability” is defined in Exhibit 26.   

1.116 “Monthly Supply Amount” means, with respect to a month, the sum of the Daily 
Supply Amount for each day in such month. 

1.117 “Monthly On-Peak Supply Amount” means, with respect to a month, the sum of 
the Daily On-Peak Supply Amount for each day in such month. 

1.118 “Moody’s” means Moody’s Investor Services, Inc. and any successor. 

1.119 “MW” means megawatts of electrical power in AC. 

1.120 “MWh” and “MWhs” mean a megawatt hour or megawatt hours of electrical 
energy. 

1.121 “NAC” means the Nevada Administrative Code. 

1.122 “NERC” means the North American Electric Reliability Corporation and any 
successor. 

1.123 “Net Energy” means all Energy and capacity produced by the Generating Facility 
(including Charging Energy, but not Discharging Energy), less Station Usage and 
transformation and transmission losses and other adjustments (e.g., Supplier’s load 
other than Station Usage), if any, delivered to and received by Buyer at the Delivery 
Point or delivered to the Storage Facility Metering Point. Buyer’s payment for Net 
Energy during any applicable Billing Period shall not be for more than the total 
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amount of Energy flowing through, and delivered at, the Delivery Point and Storage 
Facility Metering Point during such Billing Period. 

1.124 “Network Resource” is defined in the OATT. 

1.125 “Non-Defaulting Party” means the Party other than the Defaulting Party. 

1.126 “Non-Summer Months” means all months of the Stub Period or a Contract Year, 
not including the Summer Months. 

1.127 “Notice” is defined in Section 29.1.1. 

1.128 “Notice to Proceed” means a full notice to proceed issued by Supplier to its 
Construction Contractor(s) pursuant to the Construction Contract to commence 
work under the Construction Contract(s). 

1.129 “NRS” means the Nevada Revised Statutes. 

1.130 “OATT” means Transmission Provider’s or the Balancing Authority Area 
Operator’s then-effective Open Access Transmission Tariff, which has been 
accepted for filing by FERC. 

1.131 “OFAC” is defined in Section 25.15.1. 

1.132 “OFAC Sanctions List” is defined in Section 25.15.1. 

1.133 “Offered Interests” is defined in Section 6.1.1. 

1.134 “Off-Peak” means hours ending 01:00 through 06:00 PPT and hours ending 23:00 
through 24:00 PPT of each day. 

1.135 “On-Peak” means hours ending 07:00 through 22:00 PPT of each day. 

1.136 “Operating Procedures” is defined in Section 8.8. 

1.137 “Operating Representative” of a Party means any of the individuals designated by 
that Party, as set forth in Exhibit 4, to transmit and receive routine operating and 
Emergency communications required under this Agreement. A Party may change 
any of its Operating Representatives by providing notice of the change to the other 
Party in accordance with the notice procedures set forth in Section 29.1. 

1.138 “Operating Security” is defined in Section 17.2. 

1.139 “Operation Date” means the first date on which the Generating Facility is energized 
and operates in parallel with the Transmission System and delivers Net Energy to 
and at the Delivery Point and the Storage Facility Metering Point and the Storage 
Facility is fully capable of charging, storing and discharging energy up to the 
Expected Storage Facility Nameplate Capacity Rating and receiving instructions to 
charge, store and discharge energy. 
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1.140 “Output Right of First Offer” is defined in Section 24.5.1. 

1.141 “Party” or “Parties” means each entity set forth in the preamble of this Agreement 
and its permitted successor or assigns. 

1.142 “PC” or “Portfolio Energy Credit” means a unit of credit which equals one kilowatt-
hour of electricity generated, acquired or saved (or deemed so) by the Facility, all 
as calculated by the PUCN operations staff and certified by the PC Administrator 
pursuant to the Renewable Energy Law (or by a successor Governmental Authority 
pursuant to a successor Law if the Renewable Energy Law is replaced, superseded 
or preempted by another Law or regulatory regime tasked with enforcement of 
renewable energy quotas by utility providers in Nevada), and certified by WREGIS. 

1.143 “PC Administrator” means the Person appointed by the PUCN to administer the 
system of Portfolio Energy Credits established pursuant to the Portfolio Standard 
or a successor Governmental Authority pursuant to a successor law if the 
Renewable Energy Law is replaced, superseded or preempted by another Law or 
regulatory regime tasked with enforcement of renewable energy quotas by utility 
providers in Nevada. 

1.144 “PC Replacement Costs” is defined in Section 3.7.1. 

1.145 “PC Shortfall” is defined in Section 3.7.1. 

1.146 “PC Shortfall Amount” is defined in Section 3.7.1. 

1.147 “Penalties” means any penalties, fines, damages, or sanctions attributable to 
Supplier’s failure to perform under this Agreement and actually imposed on Buyer 
by any Governmental Authority, the Transmission Provider or any Electric System 
Authority. 

1.148 “Permitted Transfer” means any of the following: (a) any collateral assignment 
permitted by Section 23.9 and any foreclosure by Supplier’s Lenders pursuant to 
any financing, including tax equity financing, or other financial arrangements for 
the Facility; (b) any change of economic and voting rights triggered in Supplier’s 
organizational documents arising from the financing of the Facility by Supplier’s 
Lenders and which does not result in the transfer of ownership, economic or voting 
rights to any entity that had no such rights immediately prior to the change; (c) the 
direct or indirect transfer of shares of, or equity interests in, Supplier to Supplier’s 
Lenders as part of a tax equity financing; or (d) any Permitted CoC. 

1.149 “Permitted CoC” means any direct or indirect transfer of shares of, or equity 
interests in, Primergy Solar LLC. 

1.150 “Person” or “Persons” means any natural person, partnership, limited liability 
company, joint venture, corporation, trust, unincorporated organization, or 
Governmental Authority. 

1.151 “Planned Outage” is defined in Section 11.1. 
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1.152 “Portfolio Standard” means the amount of electricity that Buyer must generate, 
acquire, or save from renewable energy systems or efficiency measures specified 
by the percentage of the total amount of electricity sold by Buyer to its retail 
customers in the State of Nevada pursuant to the Renewable Energy Law, as 
established pursuant to NRS 704.7821, and the regulations, guidance and 
requirements promulgated thereunder, as may be amended, preempted or 
superseded from time to time (or pursuant to a successor law if the Renewable 
Energy Law is replaced, superseded or preempted by another Law or regulatory 
regime tasked with enforcement of renewable energy quotas by utility providers in 
Nevada). 

1.153 “Power Quality Standards” means the power quality standards established by 
NERC, WECC, Buyer, IEEE-SA, National Electric Safety Code, the National 
Electric Code, or their respective successor organizations or codes, as they may be 
amended or superseded from time to time, and consistent with Good Utility 
Practice. 

1.154 “PPT” means Pacific Standard Time or Pacific Daylight Time, whichever is then 
prevailing in Las Vegas, Nevada, on a 0100 through 2400 time scale of 
measurement. 

1.155 “Primary Frequency Response” means the primary frequency response (also known 
as fast frequency response) provided through the Facility’s governor and governed 
by the provisions of Exhibit 16. 

1.156 “Product” means all (a) Net Energy, (b) PCs (and any equivalent rights in any other 
jurisdiction), (c) Renewable Energy Benefits, (d) Capacity Rights, (e) Ancillary 
Services, and (f) Storage Product, in each case, arising from or relating to the 
Facility. 

1.157 “Product Rate” means, for any period, the applicable rate set forth in Exhibit 2A. 

1.158 “Prohibited Country” or “Prohibited Countries” is defined in Section 25.16. 

1.159 “Prohibited Regions” is defined in Section 25.17. 

1.160 “Project Milestone” means each of the milestones listed in Exhibit 6. 

1.161 “Project Site” means the site for the Facility, as more particularly described in 
Exhibit 3A and depicted in Exhibit 3B. 

1.162 “Proposed Collector Substation” means that certain proposed collector substation 
#2 in proximity to the Fort Churchill substation, as identified (as of the Effective 
Date) in Appendix A, section 2d of the IA. 

1.163 “Provisional Energy” means Net Energy (but not Test Energy) that is delivered by 
Supplier to Buyer prior to the Commercial Operation Date and at the request of 
Buyer that is provided in amounts of no less than five (5) MW up to an aggregate 
maximum of five hundred (500) MW. 
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1.164 “Provisional Rate” is defined in Section 4.1.1.2. 

1.165 “PTC” means the production tax credit established pursuant to Section 45 of the 
Code, or the clean electricity production tax credit pursuant to Section 45Y of the 
Code, and any successor provisions thereto. 

1.166 “PTC Period” is defined in Exhibit 2A. 

1.167 “PTC Rate” is defined in Exhibit 2A. 

1.168 “PUCN” means the Public Utilities Commission of Nevada and any successor. 

1.169 “PUCN Approval” is defined in Section 16.2. 

1.170 “PUCN Approval Date” is defined in Section 16.2. 

1.171 “PUCN Approval Deadline” means two hundred seventy (270) days after the 
regulatory filing is made by Buyer. 

1.172 “QF” means a cogeneration or small power production facility that meets the 
criteria as defined in Title 18, Code of Federal Regulations, §§ 292.201 through 
292.207. 

1.173 “Qualified Financial Institution” means a financial institution having an office in 
the United States, with a total tangible net worth of at least Ten Billion Dollars 
($10,000,000,000) U.S. and whose Credit Rating is at least “BBB” by S&P and 
“Baa2” by Moody’s. 

1.174 “Qualified Transferee” means a Person that is at least as financially and 
operationally qualified as Supplier as of the Effective Date and, at a minimum, (a) 
has, together with its direct parent company, a tangible net worth of at least Thirty 
Million Dollars ($30,000,000) or provides adequate assurance in an amount and 
form reasonably acceptable to Buyer, and (b) has (or agrees to contract with an 
operator who has) at least three (3) years of experience operating at least three 
hundred (300) MW of generating plants which have been integrated with storage 
facilities of similar technology to the Facility. 

1.175 “Relevant Rating Agency” means Moody’s or S&P. 

1.176 “Renewable Energy Benefits” means any and all renewable and environmental 
attributes, emissions reductions attributes, Portfolio Energy Credits (and any 
equivalent rights in any other jurisdictions), credits, offsets, allowances, reporting 
rights and benefits, howsoever entitled, and includes any and all: (a) available, 
allocated, assigned, awarded, certified or otherwise transferred or granted to 
Supplier or Buyer by the PC Administrator or any Governmental Authority in any 
jurisdiction in connection with the Facility or the generation, transmission or use of 
the Product, including those related to the Clean Air Act amendments of 1970 and 
regulations of the Environmental Protection Agency thereunder; (b) associated with 
the production of Energy or based in whole or part on the Facility’s use of 
renewable resources for generation or because the Generating Facility constitutes a 
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Renewable Energy System or the like or because the Facility does not produce or 
produces less greenhouse gasses, regulated emissions or other pollutants, whether 
any such credits, offsets, allowances or benefits exist now or in the future and 
whether they arise under existing Law or any future Law or whether such credit, 
offset, allowance or benefit or any Law, or the nature of such, is foreseeable or 
unforeseeable; (c) credits, offsets, allowances or benefits attributable to Energy 
generated and consumed by the Facility, such as Station Usage (parasitic load); (d) 
claims, credits, benefits, emissions, reductions, offsets, and allowances, howsoever 
entitled, resulting from the avoidance of the emission of any gas, chemical, or other 
substance to the air, soil or water or generation of the Product, and include : (1) any 
avoided emissions of pollutants into the air, soil, or water such as sulfur oxides 
(SOx), nitrogen oxides (NOx), carbon monoxide (CO), and other pollutants; and 
(2) any avoided emissions of carbon dioxide (CO2), methane (CH4), and other 
greenhouse gases (GHGs) that have been determined by the United Nations 
Intergovernmental Panel on Climate Change to contribute to the actual or potential 
threat of altering the Earth’s climate by trapping heat in the atmosphere; and (e) the 
Renewable Energy Benefits Reporting Rights. Renewable Energy Benefits exclude 
and do not include: (i) any Tax Credits or other Tax incentives existing now or in 
the future associated with the construction, ownership or operation of the Facility; 
and (ii) adverse wildlife or environmental impacts. 

1.177 “Renewable Energy Benefits Reporting Rights” means the exclusive right of a 
purchaser of Renewable Energy Benefits to report ownership of Renewable Energy 
Benefits in compliance with any applicable Law, and to Governmental Authorities 
or other Persons at such purchaser’s discretion, and include reporting under: (a) 
Section 1605(b) of the Energy Policy Act of 1992; (b) the Environmental Protection 
Agency; (c) the Clean Air Act Amendments Section 111(d) and regulations 
thereunder; and (d) any present or future domestic, international or foreign 
emissions trading program or renewable portfolio standard. 

1.178 “Renewable Energy Law” means an act of the Nevada Legislature relating to 
energy that requires certain electric service providers to comply with the portfolio 
standard for renewable energy, and providing for other matters relating thereto, 
codified as NRS §§ 704.7801 through 704.7828, inclusive, and the rules and 
regulations of WREGIS, and the regulations, guidance and other requirements 
promulgated thereunder, in each case, as such Laws, rules, regulations, guidance 
and other requirements may be amended, preempted or superseded from time to 
time. 

1.179 “Renewable Energy System” means a generation facility that is both (a) a 
“renewable energy system” as defined in the Renewable Energy Law and (b) a 
“renewable Generating Unit” under WREGIS. 

1.180 “Replacement Costs” is defined in Section 3.6.1.3 with respect to the Summer 
Months and Section 3.6.2.3 with respect to Non-Summer Months. 

1.181 “Required Facility Documents” means the Governmental Approvals, rights and 
agreements now or hereafter necessary for construction, operation and maintenance 
of the Facility set forth in Exhibit 12. Nothing set forth in Exhibit 12 limits 
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Supplier’s obligation to obtain the Governmental Approvals set forth in Exhibit 12 
or otherwise required hereunder or with respect to the Facility. 

1.182 “Required Nameplate Capacity Rating” means four hundred seventy-five (475) 
MW. 

1.183 “Restricted Transaction” is defined in Section 6.1.1. 

1.184 “ROFO” is defined in Section 6.1. 

1.185 “ROFO Period” is defined in Section 6.1.1. 

1.186 “ROFO Seller” is defined in Section 6.1.1. 

1.187 “Round Trip Efficiency” is defined in Exhibit 28. 

1.188 “Seller ROFO Notice” is defined in Section 6.1.1. 

1.189 “Shortfall” is defined in Section 3.6.1.1 with respect to the Summer Months and 
Section 3.6.2.1 with respect to Non-Summer Months. 

1.190 “Shortfall Amount” is defined in Section 3.6.1.2 for the Summer Months and 
Section 3.6.2.2 for Non-Summer Months. 

1.191 “Shortfall Threshold” is defined in Section 3.6.1.1 for the Summer Months and 
Section 3.6.2.1 for the Non-Summer Months. 

1.192 “Standard and Poor’s” or “S&P” means Standard and Poor’s Ratings Group, a 
division of McGraw Hill, Inc., and any successor. 

1.193 “Standby Service” means the electric service supplied by Sierra Pacific Power 
Company for Station Usage pursuant to Schedule LSR, Large Standby Service 
Rider, as such tariff is in effect and as may be amended from time to time. 

1.194 “Station Usage” means all Energy used by the Facility, provided, that in no event 
shall Storage Product or Charging Energy be used to serve the energy needs of the 
Facility. 

1.195 “Storage Capacity” means the maximum dependable operating capability of the 
Storage Facility to discharge electric energy, and any other products that may be 
developed or evolve from time to time during the Term that relate to the maximum 
dependable operating capability of the Storage Facility to discharge electric energy. 

1.196 “Storage Capacity Test” means the testing procedures, requirements and protocols 
set forth in Section 3.4.7 and Exhibit 25. 

1.177 “Storage Contract Capacity” means the total capacity (in MW) of the Storage 
Facility determined in accordance with Section 3.4.7 and Exhibit 25, as the same 
may be adjusted from time to time pursuant to Section 3.4.7 and Exhibit 25.   
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1.197 “Storage Facility” means Supplier’s energy storage facility as described in Exhibit 
1 (including the operational requirements of the energy storage facility), located at 
the Project Site as identified in Exhibit 3A and 3B and including mechanical 
equipment and associated facilities and equipment required to deliver Storage 
Product, including items as further described in Exhibits 1, 3A, 3B, 5 and 14, and 
as such storage facility may be expanded or otherwise modified from time to time 
in accordance with the terms hereof. 

1.198 “Storage Facility Final Purchase Option” is defined in Section 6.3. 

1.199 “Storage Facility Metering Point” means, with respect to Charging Energy, the 
point at the Storage Facility set forth in Exhibit 5. 

1.200 “Storage Product” means (a) Discharging Energy, (b) PCs (and any equivalent 
rights in any other jurisdiction), if any, (c) Renewable Energy Benefits, if any, (d) 
Storage Capacity, and (e) Ancillary Services, in each case arising from or relating 
to the Storage Facility. 

1.201 “Storage Rate” means, for any period, the applicable charge set forth in Exhibit 2A. 

1.202 “Storage Round Trip Efficiency Guarantee” is defined in Section 3.4.9.1. 

1.203 “Stored Energy Level” means, at a particular time, the amount of electric energy in 
the Storage Facility, expressed in MWh. 

1.204 “Stub Period” means the period of time commencing on the Commercial Operation 
Date and ending on December 31 of the year in which the Commercial Operation 
Date occurs (provided, however, that if the Commercial Operation Date occurs on 
January 1, then the term “Stub Period” will have no application to this Agreement). 

1.205 “Stub Period Supply Amount” means the sum of the Daily Supply Amount for each 
day of the Stub Period. 

1.206 “Substation Retained Amount” is defined in Section 2.3.5. 

1.207 “Summer Months” means the months of June, July, August and September 
occurring during the Stub Period or a Contract Year. 

1.208 “Supplier” is defined in the preamble of this Agreement and includes such Person’s 
permitted successors and assigns. 

1.209 “Supplier’s Lenders” means any Person, other than an Affiliate of Supplier, and its 
permitted successors and assigns, who is a Qualified Financial Institution (or, if not 
a Qualified Financial Institution, who is a Person Buyer has consented to in writing, 
such consent not to be unreasonably withheld, conditioned or delayed) and who is 
providing money or credit in connection with any development, bridge, 
construction, takeout, permanent debt or tax equity financing or refinancing for the 
Facility, including lease, inverted lease, sale-leaseback, partnership-flip, 
monetization of tax benefits, back-leverage financing, or credit derivative 
arrangements. 

19 



Page 25 of 231

 

  
 

    
 

       

      
   

        
    

    
        

  
  

  
   

        
     

      
  

    
        

     
      

       
 

 

        
         

 

       
  

       
       

      
 

REN-18-SOS(a) 
Page 23 of 206

1.210 “Supplier’s Required Regulatory Approvals” means the Governmental Approvals 
listed on Exhibit 10. 

1.211 “Supply Amount” means, with respect to any Delivery Hour, the amount of Net 
Energy stated in Exhibit 13. 

1.212 “Supply Chain Audit” means an audit or investigation of the supply chain through 
which all equipment and materials to be incorporated into the Facility are sourced, 
including the mines, factories and other facilities of Supplier and its contractors, 
subcontractors, vendors, suppliers and materialmans, of any tier, and the contracts, 
policies and procedures, codes of conduct and other documentation relating to the 
foregoing, for the purpose of validating compliance with the requirements of 
Section 25.17. 

1.213 “Tax” or “Taxes” means any federal, state, local or foreign income, gross receipts, 
license, payroll, employment, excise, severance, stamp, occupation, premium, 
windfall profits, environmental, customs duties, capital stock, franchise, profits, 
withholding, social security (or similar), unemployment, disability, real property 
(including assessments, fees or other charges based on the use or ownership of real 
property), personal property, transactional, sales, use, transfer, registration, value 
added, alternative or add-on minimum, estimated tax, or other tax of any kind 
whatsoever, or any liability for unclaimed property or escheatment under common 
law principles, including any interest, penalty or addition thereto, whether disputed 
or not, including any item for which liability arises as a transferee or successor-in-
interest. 

1.214 “Tax Credits” means any federal, state or local production tax credits (including the 
PTC), investment tax credits (including the ITC), tax deductions, or other tax 
benefits specific to the production of renewable energy and/or investments in 
renewable energy facilities. 

1.215 “Term” is defined in Section 2.2. 

1.216 “Test Energy” means Net Energy delivered by Supplier to Buyer after the 
Operation Date and prior to the Commercial Operation Date that is not Provisional 
Energy or Excess Energy.   

1.217 “Test Product Rate” is defined in Section 4.1.1.1. 

1.195 “Transmission Provider” means Sierra Pacific Power Company or any successor 
operator or owner of the Transmission System. 

1.218 “Transmission Provider Instructions” means any instructions, requirements, or 
demands given to Supplier or Buyer for the purpose of operating, maintaining, 
improving or modifying the transmission or distribution system whether planned or 
unplanned, regardless of the amount advance notice provided to Supplier. 
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1.219 “Transmission System” means the facilities used for the transmission of electric 
energy in interstate commerce, including any modifications or upgrades made to 
such facilities, owned or operated by the Transmission Provider. 

1.220 “UFLPA” is defined in Section 25.15.1. 

1.221 “Weather Meter” is defined in Section 7.1.8. 

1.222 “WECC” means the Western Electric Coordinating Council (formerly Western 
System Coordinating Council) and any successor. 

1.223 “Work Site Agreement” is defined in Section 25.14. 

1.224 “WREGIS” means the Western Renewable Energy Generation Information System 
and any successor. 

1.225 “Yearly PC Amount” means the amount of PCs for a Contract Year as stated in 
Exhibit 18. 

2. TERM; TERMINATION AND SURVIVAL OF OBLIGATIONS 

2.1 Effective Date. Subject to Article 16, this Agreement shall become effective on the 
Effective Date. 

2.2 Term. Supplier’s obligation to deliver Product, and Buyer’s obligation to accept 
and pay for Product, shall commence on the Operation Date and shall continue for 
the Term. The Term shall commence on the Commercial Operation Date and shall 
continue for a period of twenty-five (25) Contract Years, subject to earlier 
termination of this Agreement pursuant to the terms hereof (the “Term”); provided, 
however, that Buyer’s obligations to pay for or accept any Product are conditioned 
on the receipt of the PUCN Approval in form and substance acceptable to Buyer in 
its sole discretion. Buyer shall not be obligated to accept or pay for any Product 
and Supplier shall not be obligated to sell or deliver any Product, unless the PUCN 
Approval is received in form and substance acceptable to Buyer in its sole 
discretion or Buyer waives its right to terminate this Agreement pursuant to Article 
16. Notwithstanding anything to the contrary contained in this Agreement, all of 
the provisions in this Agreement related to the Storage Facility and Storage Product, 
including the operation, maintenance, and performance of the Storage Facility and 
the scheduling and payment for Storage Product shall automatically terminate, be 
null and void and of no force and effect effective as of the last day of the twentieth 
(20th) Contract Year, unless prior thereto the Parties agree in writing to continue 
such provisions on such terms and conditions as the Parties may agree in their sole 
discretion, including a later date on which such provisions shall automatically 
terminate. Effective as of such date such provisions shall automatically terminate, 
this Agreement shall be amended to reflect the termination of such provisions, and 
the Parties shall execute an amendment to this Agreement consistent with the terms 
of this Section 2.2. 
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2.3 Termination. 

2.3.1 For Cause. Except as provided below in this Section 2.3.1, this Agreement 
may be terminated at any time by the Non-Defaulting Party upon two (2) 
Business Days’ prior notice to the Defaulting Party if an Event of Default 
has occurred and is continuing (after the applicable Cure Period (if any) in 
Section 24.3 has expired); provided, however, that any purported 
termination by Supplier shall first require that Supplier deliver Notice to 
Buyer stating prominently therein in type font no smaller than 14 point all-
capital letters that “THIS IS A TERMINATION NOTICE UNDER A 
RENEWABLE RESOURCE PPA. YOU MUST CURE A DEFAULT, OR 
THE PPA WILL BE TERMINATED,” and shall state therein any amount 
purported to be owed and wiring instructions. Notwithstanding any 
provision to the contrary contained in this Agreement, Supplier will not 
have any right to terminate this Agreement if the Event of Default that gave 
rise to the termination right is cured within fifteen (15) Business Days after 
receipt of such notice. 

2.3.2 Failed Conditions Precedent. This Agreement may be terminated by Buyer 
in accordance with Article 16 without payment or penalty or liability of any 
kind. 

2.3.3 Force Majeure. This Agreement may be terminated by Buyer if Supplier’s 
obligations hereunder have been excused by the occurrence of an event of 
Force Majeure for longer than twelve (12) consecutive months or three 
hundred sixty (360) days in any five hundred forty (540) day period. 

2.3.4 BLM Outside Date and BLM Approval. This Agreement will automatically 
terminate and be of no further force and effect and the Parties shall have no 
further obligation or liability hereunder at 0100 PPT on December 31, 2032 
(“BLM Outside Date”), as such date may be extended by mutual agreement 
of the Parties, such agreement to be in each Party’s sole discretion, if by the 
BLM Outside Date Supplier has failed to receive the BLM FNTP. Upon 
such termination, Buyer may retain a portion of the Development Security 
in an amount equal to Thirty Million Dollars ($30,000,000) (the “FNTP 
Retained Amount”) as its sole and exclusive remedy for such termination. 
The Parties agree that it would be extremely difficult and impracticable 
under such presently known and anticipated facts and circumstances to 
ascertain and fix the actual damages Buyer would incur if this Agreement 
is terminated as provided for in this Section 2.3.4, and, accordingly, the 
Parties agree that Buyer’s retention of the Retained Amount is reasonable 
as liquidated damages, and is not a penalty. Furthermore, in the event of 
such termination, and in the event no other amounts are due and owing by 
Supplier to Buyer under this Agreement (other than the Retained Amount), 
the remaining Development Security (other than the Retained Amount) 
shall be released to Supplier upon the fifteenth (15th) Business Day after the 
termination of this Agreement in accordance with its terms. 
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2.3.5 BLM Outside Date and Contingent Facilities. This Agreement will 
automatically terminate and be of no further force and effect and the Parties 
shall have no further obligation or liability hereunder at 0100 PPT on the 
BLM Outside Date, as such date may be extended by mutual agreement of 
the Parties, such agreement to be in each Party’s sole discretion, if by the 
BLM Outside Date (i) Transmission Provider has failed to receive a final 
notice to proceed issued by the U.S. Department of the Interior or any 
agency or sub-agency thereof (including the BLM and the U.S. Fish and 
Wildlife Service) in connection with the Proposed Collector Substation and 
(ii) Supplier has failed (A) to obtain a provisional large generator 
interconnection agreement from Transmission Provider that does not 
identify the Proposed Collector Substation as a contingent facility and that 
provides the Facility at least five hundred (500) MW of provisional 
interconnection service or (B) to obtain an amendment to the IA that does 
not identify the Proposed Collector Substation as a contingent facility. Upon 
such termination, Buyer may retain a portion of the Development Security 
in an amount equal to Ten Million Dollars ($10,000,000) (the “Substation 
Retained Amount”) as its sole and exclusive remedy for such termination; 
provided, that, notwithstanding the foregoing, Buyer shall not be entitled to 
retain both the FNTP Retained Amount and the Substation Retained 
Amount concurrently, and to the extent Buyer is entitled to retain both such 
amounts in the event of a termination, Buyer shall retain only the FNTP 
Retained Amount as the sole and exclusive remedy for the termination 
under Section 2.3.4 and this Section 2.3.5. The Parties agree that it would 
be extremely difficult and impracticable under such presently known and 
anticipated facts and circumstances to ascertain and fix the actual damages 
Buyer would incur if this Agreement is terminated as provided for in this 
Section 2.3.5, and, accordingly, the Parties agree that Buyer’s retention of 
the Substation Retained Amount is reasonable as liquidated damages, and 
is not a penalty. Furthermore, in the event of such termination, and in the 
event no other amounts are due and owing by Supplier to Buyer under this 
Agreement, the remaining Development Security shall be released to 
Supplier upon the fifteenth (15th) Business Day after the termination of this 
Agreement in accordance with its terms. 

2.4 Effect of Termination - Survival of Obligations. The termination or expiration of 
this Agreement shall not release either Party from any applicable provisions of this 
Agreement with respect to: 

2.4.1 The payment of any amounts owed to the other Party arising prior to or 
resulting from termination or breach of this Agreement; 

2.4.2 The Generating Facility Final Purchase Option, the Storage Facility Final 
Purchase Option and any rights to elect to exercise such Generating Facility 
Final Purchase Option or the Storage Facility Final Purchase Option after 
termination, as the case may be, which shall survive to the end of the period 
in which Buyer may exercise such option pursuant to Section 6.3; 
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2.4.3 Indemnity obligations contained in this Agreement, including Article 18, 
which shall survive to the full extent of the statute of limitations period 
applicable to any third-party claim; 

2.4.4 Limitation of liability provisions contained in Article 19; 

2.4.5 For a period of two (2) years after the termination date, the right to submit 
a payment Dispute pursuant to Article 21; or 

2.4.6 The resolution of any Dispute submitted pursuant to Article 21 prior to, or 
resulting from, termination. 

2.5 Efforts to Obtain FNTP. Supplier shall use commercially reasonable efforts: (a) 
to obtain the BLM FNTP by the BLM Outside Date; and (b) to apply to 
Transmission Provider for provisional interconnection service within fifteen (15) 
days of the Greenlink West provisional interconnection application window 
opening and thereafter continue to use commercially reasonable efforts (i) to obtain 
a provisional large generator interconnection agreement from Transmission 
Provider that does not identify the Proposed Collector Substation as a contingent 
facility and that provides the Facility at least five hundred (500) MW of provisional 
interconnection service and (ii) if Supplier is unable to obtain such a provisional 
large generator interconnection agreement described in Section 2.5(b)(i), to obtain 
an amendment to the IA that does not identify the Proposed Collector Substation as 
a contingent facility. 

3. SUPPLY SERVICE OBLIGATIONS 

3.1 Dedication. One hundred percent (100%) of the Product from the Facility shall be 
dedicated exclusively to Buyer for so long as this Agreement is in force and effect. 
Subject to Section 24.2, Supplier shall not: (a) sell, divert, grant, transfer or assign 
Product to any Person other than Buyer; (b) provide Buyer with any Product from 
any source other than the Facility; or (c) divert, redirect or make available the 
Facility or any resource therefrom to another generating facility or storage facility 
or any third party. The Parties agree that remedies at Law may be inadequate in the 
event of a breach of this Section 3.1, and Supplier agrees that Buyer shall be 
entitled, without proof of actual damages and without necessity of posting bond or 
other security, to temporary, preliminary and permanent injunctive relief from any 
Governmental Authority of competent jurisdiction restraining Supplier from 
committing or continuing any breach of this Section 3.1. 

3.2 Purchase and Sale. For and in consideration of Buyer’s payment for the Product, 
Supplier sells to Buyer, and Buyer purchases from Supplier, all rights, title and 
interest that Supplier may have in and to the Product, including Capacity Rights, 
Ancillary Services and Renewable Energy Benefits on all Energy (including Excess 
Energy) existing during the Term. 

3.3 No Double Sales. Supplier represents that it has not sold, and covenants that during 
the Term it will not sell or attempt to sell to any other Person, the Product, including 
the Capacity Rights, if any, and the Renewable Energy Benefits on all Energy 
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(including Excess Energy) existing during the Term, other than as provided in 
Section 24.2. During the Term, Supplier shall not report to any person or entity that 
the Product, including the Capacity Rights, if any, the Ancillary Services and the 
Renewable Energy Benefits on all Energy (including Excess Energy) existing 
during the Term, belong to anyone other than Buyer. Buyer may report to any 
person that it exclusively owns the Product, including the Capacity Rights, if any, 
and the Renewable Energy Benefits on all Energy (including Excess Energy) 
existing during the Term. At Buyer’s request, the Parties shall execute such 
documents and instruments as may be reasonably required to effect recognition and 
transfer of the Capacity Rights, if any, to Buyer. 

3.4 Delivery Responsibilities. 

3.4.1 Product. Subject to the provisions of this Agreement, commencing on the 
Commercial Operation Date and throughout the Term, Supplier shall supply 
and deliver the Product to Buyer at the Delivery Point (other than the 
Charging Energy which shall be delivered at the Storage Facility Metering 
Point). 

3.4.2 Delivered Amount. Buyer shall take delivery of the Net Energy, including 
any Excess Energy, and Discharging Energy at the Delivery Point in 
accordance with the terms of this Agreement. Supplier shall be responsible 
for paying or satisfying when due all costs or charges imposed in connection 
with the scheduling and delivery of Net Energy and Discharging Energy up 
to the Delivery Point, including transmission costs, transmission line losses, 
any costs or charges imposed in connection with scheduling and delivery of 
the Charging Energy to the Storage Facility Metering Point and any 
operation and maintenance charges imposed by the Transmission Provider. 
Buyer shall be responsible for all costs or charges, if any, imposed in 
connection with the delivery of Net Energy and Discharging Energy at and 
after the Delivery Point, including transmission costs and transmission line 
losses and imbalance charges. Without limiting the generality of the 
foregoing, Buyer, in its merchant capacity, shall not bear costs associated 
with the modifications to the Transmission System (including system 
upgrades) caused by or related to: (a) the interconnection of the Facility with 
the Transmission System; and (b) any increase in generating capacity of the 
Generating Facility. The Parties agree that the terms of the IA shall govern 
the allocation of costs associated with any modifications or upgrades to the 
Transmission System. Except as set forth in Section 3.4.5, to the extent any 
terms of this Agreement conflict with the IA, the terms of the IA shall 
prevail.  

3.4.3 Title and Risk of Loss. Title and risk of loss with respect to Net Energy and 
Discharging Energy delivered by Supplier shall pass from Supplier to Buyer 
at the Delivery Point. Supplier shall be deemed in exclusive control of the 
Net Energy and Discharging Energy and shall be responsible for any 
damage or injury caused prior to the Delivery Point. Buyer shall be deemed 
in exclusive control of the Net Energy and Discharging Energy and shall be 
responsible for any damage or injury caused at and after the Delivery Point. 
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Supplier warrants that all Product delivered to Buyer is free and clear of all 
liens, security interests, claims and encumbrances of any kind. 

3.4.4 Provisional Energy Delivery. Buyer may request by written notice to 
Supplier to deliver Provisional Energy prior to the Commercial Operation 
Date and on and after a specified date. Supplier may, in its sole discretion, 
elect to deliver such Provisional Energy to Buyer by delivering written 
notice thereof to Buyer. Notwithstanding the foregoing, Buyer and Supplier 
shall mutually agree on the amounts of Provisional Energy to be supplied 
and the date and time when such Provisional Energy shall be supplied. 
Monthly delivered Test Energy and Provisional Energy will be billed in 
accordance with Section 7.2.1. 

3.4.5 Voltage Support. The IA requires the Facility to maintain a composite 
power delivery at continuous rated power output at the point of 
interconnection at a power factor within the range of 0.95 leading to 0.95 
lagging, unless Transmission Provider has established different 
requirements that apply to the Facility and all generators in the control area 
on a comparable basis. In addition to the requirements of the IA, the 
Facility will provide voltage set point control at the point of interconnection 
within the range of 0.90 leading to 0.90 lagging at full rated real-power 
output, as available, within the capabilities of the Facility. If Buyer requests 
reactive power or a voltage set-point within the range of 0.90 leading to 0.90 
lagging at full rated real-power output, then Supplier will dispatch the 
Generating Facility downward to a set-point within that range that permits 
the desired reactive power within the capabilities of the Facility, and the 
amount of Energy that could have been, but was not produced due to such 
dispatch down outside the range of 0.95 leading to 0.95 lagging shall 
constitute Economic Curtailment Product and Excused Product for the 
purposes of this Agreement. For the avoidance of doubt, any amount of 
Energy that could have been, but was not produced due to any dispatch 
down within the range of 0.95 leading to 0.95 lagging shall not constitute 
Economic Curtailed Product or Excused Product for purposes of this 
Agreement.  In furtherance of the requirements of the IA, the Facility will 
provide voltage set point control at the point of interconnection for the 
scheduled real-power output, as available, within the capabilities of the 
Facility shown in Exhibit 22. The Facility shall provide dynamic reactive 
power as required for voltage regulation twenty-four (24) hours per day, if 
the Facility is capable of providing reactive power, regardless of real power 
output. The performance of reactive power output to provide voltage 
support shall be according to unit real/reactive capability curves provided 
in Exhibit 22. The Parties acknowledge and agree that the compensation 
that Supplier receives from Buyer under this Agreement includes full 
compensation for Supplier’s fixed costs for providing reactive power 
service regardless of the acceptable power factor range included in this 
Section 3.4.5. Therefore, Supplier shall not file a rate schedule at FERC for 
reactive power compensation payable prior to the expiration of the Term or 
the earlier termination of this Agreement. To the extent the terms of this 
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Section 3.4.5 conflict with the terms of the IA, the terms of this Section shall 
prevail. 

3.4.6 Charging Energy Management. 

3.4.6.1 Supplier shall take any and all action necessary to deliver the 
Charging Energy to the Storage Facility in order to deliver the 
Storage Product in accordance with the terms of this Agreement, 
including maintenance, repair or replacement of equipment in 
Supplier’s possession or control used to deliver the Charging Energy 
from the Generating Facility to the Storage Facility.   

3.4.6.2 During the Term, Buyer will have the right to charge the Storage 
Facility seven (7) days per week and twenty-four (24) hours per day 
(including holidays), using Energy from the Generating Facility or 
energy from any other source by providing a Charging Notice to 
Supplier, subject to the requirements and limitations set forth in this 
Agreement and the Operating Procedures; provided, however, that 
before charging the Storage Facility with energy from a source other 
than the Generating Facility, the Parties shall amend this Agreement 
to make such conforming changes as may be required and are 
reasonably acceptable to the Parties. Each Charging Notice will be 
effective unless and until Buyer modifies such Charging Notice by 
providing Supplier with an updated Charging Notice. If an 
electronic submittal is not possible for reasons beyond Buyer’s 
control, Buyer may provide Charging Notices by (in order or 
preference, unless the Parties agree to a different order) electronic 
mail, facsimile transmission or telephonically to Supplier’s 
personnel designated in Exhibit 4 to receive such communications. 

3.4.6.3 Supplier shall not charge the Storage Facility during the Term other 
than pursuant to a Charging Notice, the Operating Procedures or in 
connection with a Storage Capacity Test. If during the Term 
Supplier (a) charges the Storage Facility in excess of the amount 
provided for in the Charging Notice, (b) charges the Storage Facility 
without Buyer providing a Charging Notice or (c) charges the 
Facility otherwise not in accordance with the Operating Procedures 
(“Excess Charging Energy”), then (x) Supplier shall be responsible 
for all costs associated with such Excess Charging Energy, (y) 
Buyer shall not be required to pay for such Excess Charging Energy, 
and (z) Buyer shall be entitled to discharge such Excess Charging 
Energy and to all of the benefits (including Storage Product) 
associated with discharging such Excess Charging Energy. 

3.4.7 Storage Capacity Tests. 

3.4.7.1 Prior to the Commercial Operation Date, Supplier shall schedule and 
complete one or more Storage Capacity Tests in accordance with 
Exhibit 25. Thereafter, at least once per Contract Year, Supplier 
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shall schedule and complete a Storage Capacity Test in accordance 
with Exhibit 25. Buyer shall have the right to run a retest of the 
Storage Capacity Test in accordance with Exhibit 25.  

3.4.7.2 Storage Capacity Tests may be performed remotely. Buyer shall 
have the right to send one or more representative(s) to witness all 
Storage Capacity Tests, regardless of whether Supplier attends or 
not. If Storage Capacity Tests are performed remotely, then Buyer 
shall have the right to have one or more representatives witness such 
Storage Capacity Tests in person, in real-time remotely, or by other 
means reasonably acceptable to Buyer. Buyer shall be responsible 
for all costs, expenses and fees payable or reimbursable to its 
representative(s) witnessing any Storage Capacity Test. All other 
costs of any Storage Capacity Test shall be borne by Supplier (other 
than any third party costs incurred by Supplier for any retest required 
by Buyer pursuant to Section 3.4.7, unless such retest shall result in 
the Storage Contract Capacity being reduced from the Storage 
Contract Capacity established by the immediately preceding Storage 
Capacity Test, in which case Supplier shall be responsible for such 
costs).   

3.4.7.3 Following each Storage Capacity Test, Supplier shall submit a 
testing report to Buyer in accordance with Exhibit 25 and reasonable 
support data requested by Buyer. If the actual capacity determined 
pursuant to a Storage Capacity Test is greater or less than the then 
current Storage Contract Capacity set forth on Exhibit 1, then the 
actual capacity determined pursuant to such Storage Capacity Test 
shall become the new Storage Contract Capacity at the beginning of 
the day following the completion of the test for all purposes under 
this Agreement. Notwithstanding the above, if the Storage Capacity 
Test results in an actual capacity greater than the Expected Storage 
Facility Nameplate Capacity Rating, the Storage Contract Capacity 
shall be deemed to be the Expected Storage Facility Nameplate 
Capacity Rating. 

3.4.8 Storage Availability. 

3.4.8.1 During the Term, the Storage Facility shall maintain a Monthly 
Storage Availability during the On-Peak hours of each of the 
Summer Months of no less than ninety-eight percent (98%) (the 
“Guaranteed Storage Availability”), which Monthly Storage 
Availability shall be calculated in accordance with Exhibit 26.   

If the Monthly Storage Availability during the On-Peak hours of any 
Summer Month is less than the Guaranteed Storage Availability, 
then Supplier shall cure such failure by paying to Buyer Availability 
Liquidated Damages calculated in accordance with Exhibit 26. The 
invoice for such amount shall include a written statement explaining 

28 



Page 34 of 231

 

  
 

    
  

          
     

        
 

     
      

     
    
        

  

       
       

 
 

   
    

      
     

     
     

          
     

        
 

     
      

     
    
        

    
          

           
          

   
        

        
     

      
    

        

REN-18-SOS(a) 
Page 32 of 206

in reasonable detail the calculation of such Availability Liquidated 
Damages in accordance with Exhibit 26. 

3.4.8.2 The Parties recognize and agree that the payment of amounts by 
Supplier pursuant to this Section 3.4.8 is an appropriate remedy and 
that any such payment does not constitute a forfeiture or penalty of 
any kind, but rather constitutes anticipated costs to Buyer under the 
terms of this Agreement. The Parties further acknowledge and agree 
that the amount payable by Supplier pursuant to this Section 3.4.8 is 
difficult or impossible to determine, or otherwise obtaining an 
adequate remedy is inconvenient and the damages calculated 
hereunder constitute a reasonable approximation of the harm or loss.     

3.4.9 Storage Round Trip Efficiency Test. 

3.4.9.1  During the Term, the Storage Facility shall maintain a Round Trip 
Efficiency of no less than eighty-four percent (84%) (the “Storage 
Round Trip Efficiency Guarantee”), which Round Trip Efficiency 
shall be calculated in accordance with Exhibit 28. 

3.4.9.2  If the Round Trip Efficiency of the Storage Facility is less than the 
Storage Round Trip Efficiency Guarantee, then Supplier shall cure 
such failure by paying to Buyer Storage Round Trip Efficiency 
Damages calculated in accordance with Exhibit 28. The invoice for 
such amount shall include a written statement explaining in 
reasonable detail the calculation of such Storage Round Trip 
Efficiency Damages in accordance with Exhibit 28. 

3.4.9.3 The Parties recognize and agree that the payment of amounts by 
Supplier pursuant to this Section 3.4.9 is an appropriate remedy and 
that any such payment does not constitute a forfeiture or penalty of 
any kind, but rather constitutes anticipated costs to Buyer under the 
terms of this Agreement. The Parties further acknowledge and agree 
that the amount payable by Supplier pursuant to this Section 3.4.9 is 
difficult or impossible to determine, or otherwise obtaining an 
adequate remedy is inconvenient and the damages calculated 
hereunder constitute a reasonable approximation of the harm or loss. 

3.5 Renewable Energy System. Notwithstanding anything in this Agreement to the 
contrary, Buyer shall not be obligated to purchase or accept delivery of Product if 
the Generating Facility: (a) is not at the time of delivery qualified as a Renewable 
Energy System; or (b) is not delivering to Buyer all of the Renewable Energy 
Benefits associated with the Net Energy and Discharging Energy being delivered; 
provided that if there is a change in the Renewable Energy Law after the execution 
of this Agreement that causes the Net Energy and Discharging Energy from the 
Generating Facility to be ineligible or non-qualifying as a Renewable Energy 
System under such Renewable Energy Law, Supplier shall use commercially 
reasonable efforts to comply with such Renewable Energy Law. For purposes 
hereof, commercially reasonable efforts shall include the expenditure of amounts 
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up to Five Hundred Thousand Dollars ($500,000) (the “Compliance Cost Cap”) in 
any Contract Year. If Supplier reasonably concludes that it may incur costs in 
excess of the Compliance Cost Cap in any Contract Year in order to comply with 
the Renewable Energy Law, it shall provide Buyer with a notice itemizing such 
excess costs. Buyer shall evaluate such notice and either: (i) agree to reimburse 
Supplier for such excess costs (the “Accepted Compliance Costs”); or (ii) waive 
Supplier’s obligation to comply with the Renewable Energy Law to the extent such 
inability results from failing to expend amounts in excess of the Compliance Cost 
Cap. If Buyer agrees to reimburse Supplier for the Accepted Compliance Costs, 
then Supplier shall be required to comply in full with the Renewable Energy Law, 
and Buyer shall reimburse Supplier for Supplier’s actual and reasonable out-of-
pocket compliance costs in excess of the Compliance Cost Cap, not to exceed the 
Accepted Compliance Costs. If Supplier’s inability to comply with the Renewable 
Energy Law cannot be cured by the expenditure of money, such noncompliance 
shall be excused and shall not constitute an Event of Default. 

3.6 Shortfall; Replacement Costs. Supplier shall pay Buyer Replacement Costs and 
any Penalties incurred as a result of any Shortfall in any Measurement Period in 
accordance with the following provisions: 

3.6.1 Summer Months – On-Peak. 

3.6.1.1 If, for the Summer Months of any Measurement Period, the sum of 
all Delivered Amounts during the On-Peak hours of such Summer 
Months is less than the Shortfall Threshold for such Summer 
Months, then a shortfall of Net Energy (a “Shortfall”) will be 
deemed to exist for such Summer Months. “Shortfall Threshold” 
means, with respect to the Summer Months in any Measurement 
Period, the product of (a) 0.90 multiplied by (b) the sum of the 
Monthly On-Peak Supply Amount for such Summer Months minus 
the total amount of Net Energy associated with Excused Product (if 
any) during the On-Peak hours of such Summer Months. 

3.6.1.2 If a Shortfall exists with respect to the Summer Months in any 
Measurement Period, then a Shortfall Amount will be calculated in 
accordance with the following. “Shortfall Amount” means, with 
respect to the Summer Months in any Measurement Period, an 
amount expressed in MWh equal to the Shortfall Threshold for such 
Summer Months minus the sum of all Delivered Amounts during 
the On-Peak hours of such Summer Months, provided that if the 
calculation of Shortfall Amount yields an amount of zero or less for 
the Summer Months in any Measurement Period, then no Shortfall 
Amount will be deemed to exist with respect to such Summer 
Months. 

3.6.1.3 Buyer’s “Replacement Costs” with respect to any Summer Months 
in any Measurement Period shall equal (a) the Shortfall Amount for 
such Summer Months multiplied by (b) the greater of (i) ten percent 
(10%) of the Product Rate or (ii) an amount equal to Average On-
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Peak Mead for the Summer Months minus the Product Rate, 
provided that if the calculation of Replacement Costs yields an 
amount of zero or less for such Summer Months, then no 
Replacement Costs will be payable with respect to such Summer 
Months. 

3.6.1.4 Within five (5) Business Days after the end of any Measurement 
Period in which a Shortfall has occurred with respect to the Summer 
Months, Supplier will calculate the Replacement Costs with respect 
to such Shortfall Amount and provide Buyer with written notice of 
such calculation. Such Replacement Costs shall be reflected on the 
Invoice for the same Billing Period in which such Replacement 
Costs are calculated. 

3.6.2 Non-Summer Months – On-Peak. 

3.6.2.1 If, for the Non-Summer Months of any Measurement Period, the 
sum of all Delivered Amounts during the On-Peak hours of such 
Non-Summer Months is less than the Shortfall Threshold for such 
Non-Summer Months, then a shortfall of Net Energy (a “Shortfall”) 
will be deemed to exist for such Non-Summer Months. “Shortfall 
Threshold” means, with respect to the Non-Summer Months in any 
Measurement Period, the product of (a) 0.90 multiplied by (b) the 
sum of Monthly On-Peak Supply Amount for such Non-Summer 
Months minus the total amount of Net Energy associated with 
Excused Product (if any) during the On-Peak hours of such Non-
Summer Months. 

3.6.2.2 If a Shortfall exists with respect to the Non-Summer Months in any 
Measurement Period, then a Shortfall Amount will be calculated in 
accordance with the following. “Shortfall Amount” means, with 
respect to the Non-Summer Months in any Measurement Period, an 
amount expressed in MWh equal to the Shortfall Threshold for such 
Non-Summer Months minus the sum of all Delivered Amounts 
during the On-Peak hours of such Non-Summer Months, provided 
that if the calculation of Shortfall Amount yields an amount of zero 
or less for the Non-Summer Months, then no Shortfall Amount will 
be deemed to exist with respect to such Non-Summer Months. 

3.6.2.3 Buyer’s “Replacement Costs” with respect to any Non-Summer 
Months in any Measurement Period shall equal (a) the Shortfall 
Amount for such Non-Summer Months multiplied by (b) an amount 
equal to Average On-Peak Mead for the Non-Summer Months 
minus the Product Rate, provided that if the calculation of 
Replacement Costs yields an amount of zero or less for such Non-
Summer Months, then no Replacement Costs will be payable with 
respect to such Non-Summer Months. 
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3.6.2.4 Within five (5) Business Days after the end of any Measurement 
Period in which a Shortfall has occurred with respect to the Non-
Summer Months, Supplier will calculate the Replacement Costs 
with respect to such Shortfall Amount and provide Buyer with 
written notice of such calculation. Such Replacement Costs shall be 
reflected on the Invoice for the same Billing Period in which such 
Replacement Costs are calculated. 

3.6.3 Not a Penalty. The Parties recognize and agree that the payment of amounts 
by Supplier pursuant to this Section 3.6 is an appropriate remedy and that 
any such payment does not constitute a forfeiture or penalty of any kind, 
but rather constitutes anticipated costs to Buyer under the terms of this 
Agreement. The Parties further acknowledge and agree that the damages for 
the failure of Supplier to supply and deliver Net Energy are difficult or 
impossible to determine, or otherwise obtaining an adequate remedy is 
inconvenient and the damages calculated hereunder constitute a reasonable 
approximation of the harm or loss. 

3.6.4 Calculations. As soon as practicable following any period of: (a) Force 
Majeure; (b) Buyer’s failure to accept Net Energy or PCs in breach of this 
Agreement; (c) Emergency (except for an Emergency with respect to the 
Facility that is not also a Force Majeure); (d) Planned Outage; (e) Curtailed 
Product; (f) Transmission Provider Instructions; or (g) Economic Curtailed 
Product, in each case as a result of which Supplier has failed to deliver 
Product to Buyer during such period and, subject to the terms of this 
Agreement, such failure and Supplier’s liability for damages therefore are 
excused, Supplier shall calculate the amount of Net Energy that Supplier 
was unable to generate and deliver to the Storage Facility Metering Point 
and to Buyer at the Delivery Point solely as a result of such event, by 
summing for each hour of the period the difference between (i) the Net 
Energy that Supplier would have been capable of delivering if not for such 
event during each hour (not to exceed the Supply Amount) and (ii) the 
Delivered Amount during each hour (the “Excused Product”); provided that 
the amount of Curtailed Product shall be determined in accordance with 
Section 10.3 and the amount of Economic Curtailed Product shall be 
determined in accordance with Section 10.4. Supplier shall provide Buyer 
its calculations and include all relevant back-up data and other information 
reasonably requested by Buyer. If Buyer disagrees with the calculation of 
Excused Product, then the Excused Product will be determined through the 
Dispute resolution provisions of Article 21. 

3.7 PC Shortfall; PC Replacement Costs. 

3.7.1 If after the PC Administrator issues all the PC statements or certificates for 
any Measurement Period there is a PC Shortfall, then Supplier shall pay 
Buyer for the replacement costs and any Penalties associated with such PC 
Shortfall (collectively, the “PC Replacement Costs”). Subject to the last 
sentence of this Section 3.7.1, for purposes of this Agreement a “PC 
Shortfall” shall occur in any Measurement Period if the sum of all Delivered 
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PCs is less than the product of (a) 0.90 multiplied by (b) an amount equal 
to (i) the sum of the Yearly PC Amount for the Contract Years in such 
Measurement Period minus (ii) the total amount of PCs associated with 
Excused Product during such Measurement Period. For purposes of this 
Agreement, a “PC Shortfall Amount” with respect to any Measurement 
Period means: (A) the sum of the Yearly PC Amount for the Contract Years 
in such Measurement Period; minus (B) the total amount of PCs associated 
with Excused Product during such Measurement Period; minus (C) the 
Delivered PCs during such Measurement Period. If the calculation of the 
PC Shortfall Amount set forth in this Section 3.7.1 yields an amount of zero 
or less for any Measurement Period, then no PC Shortfall will be deemed to 
exist with respect to such Measurement Period. 

3.7.2 The PC Replacement Costs shall be determined by Buyer exercising its 
reasonable discretion based on the estimated cost of purchasing PCs to 
replace the PC Shortfall Amount from the same resource type with a 
comparable expiration date or the cost of replacing the PC Shortfall Amount 
with PCs of Buyer’s choice already in Buyer’s PC Account; provided, 
however, that Buyer shall not be required to actually purchase replacement 
PCs in order to receive payment from Supplier for PC Replacement Costs. 
Buyer shall include in the PC Replacement Costs any Penalties allocable to 
Supplier’s proportionate amount of Buyer’s aggregate shortfall under the 
applicable Portfolio Standard (factoring in Supplier’s shortfall in prior years 
carried forward as a deficit or reducing the surplus in such prior years). 

3.7.3 The Parties recognize and agree that the payment of amounts by Supplier 
pursuant to this Section 3.7 is an appropriate remedy and that any such 
payment does not constitute a forfeiture or penalty of any kind, but rather 
constitutes anticipated costs to Buyer under the terms of this Agreement. 
The Parties further acknowledge and agree that the amount payable by 
Supplier pursuant to this Section 3.7 is difficult or impossible to determine, 
or otherwise obtaining an adequate remedy is inconvenient and the damages 
calculated hereunder constitute a reasonable approximation of the harm or 
loss. 

3.7.4 All information used by Buyer to establish PC Replacement Costs shall be 
verifiable by Supplier; and Buyer shall provide reasonable access to all such 
information supporting calculations within five (5) Business Days of 
Supplier’s request for such information. Supplier agrees to execute a 
confidentiality agreement regarding the review of this information upon 
request by Buyer. 

3.7.5 For any Measurement Period, Buyer, at its sole option, may allow Supplier 
to meet its PC Replacement Cost obligation by transferring a quantity of 
PCs to Buyer in the amount of no less than the PC Shortfall Amount. Such 
PCs shall be from the same resource type with a comparable expiration date 
as the PCs that should have been delivered to Buyer under this Agreement. 
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3.8 Supply Degradation. Beginning with the second Contract Year, and each Contract 
Year thereafter, each Supply Amount (but not the Maximum Amount) and the 
Yearly PC Amount shall be reduced by one-half of one percent (0.5%). No later 
than January 1 of each Contract Year Buyer shall deliver to Supplier revised 
Exhibits 13 and 18 which shall reflect such reductions, and effective as of January 
1 of each Contract Year this Agreement shall automatically be amended to 
substitute such revised Exhibits 13 and 18 for the then existing Exhibits 13 and 18. 

3.9 Standby Service; Station Usage. Supplier shall obtain Standby Service from its 
load-serving entity to cover Station Usage.  Supplier shall separately meter Station 
usage with a Meter for Station Usage. Supplier will design, construct and operate 
the Storage Facility such that (a) no Station usage is measured and served via a 
Meter for the Delivered Amount and (b) Storage product or Charging Energy does 
not serve Station Usage. 

4. PRICE OF PRODUCT 

4.1 Product Payments. Supplier shall be paid for the Product as follows: 

4.1.1 Prior to the Commercial Operation Date. 

4.1.1.1 On and after the Operation Date and prior to the Commercial 
Operation Date, all Product associated with Delivered Amounts of 
Net Energy from the Generating Facility, other than (a) Excess 
Energy (which shall not be compensable) and (b) Provisional 
Energy (which shall be compensable at the Provisional Rate for each 
MWh of Provisional Energy), shall be paid for by Buyer at the lesser 
of: (i) fifty percent (50%) of the Product Rate; or (ii) the Mead for 
each Delivery Hour of Test Energy for each MWh of Delivered 
Amounts of Net Energy (such lesser rate, the “Test Product Rate”). 

4.1.1.2 Notwithstanding anything to the contrary contained in Section 
4.1.1.1, on and after the Operation Date but prior to the Commercial 
Operation Date, if Buyer requests Supplier to deliver Provisional 
Energy and Supplier elects to deliver Provisional Energy and 
delivers written notice to Buyer that it is delivering Provisional 
Energy in accordance with Section 3.4.4, Buyer shall pay Supplier 
seventy-five percent (75%) of the Product Rate (“Provisional Rate”) 
for each MWh of such Provisional Energy. 

4.1.1.3 Provisional Energy shall be distinguished from Test Energy in so far 
as Provisional Energy is for a determined amount of energy 
provided as the Generating Facility is capable of consistently 
generating such amounts of energy, whereas Test Energy is energy 
generated after the Operation Date and prior to Commercial 
Operation that is needed to commission the Generating Facility. 
Supplier shall provide notice when Provisional Energy is available 
and Buyer and Supplier shall mutually agree to the date and time 
when Provisional Energy shall be supplied in accordance with 
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Section 3.4.4. Five (5) Business Days prior to the start of each month 
Supplier shall provide notice to Buyer with an estimate of the 
forecasted amounts of Test Energy and Provisional Energy for that 
month with correlated meter data for actual amounts of Test Energy 
and Provisional Energy amounts to be provided with invoicing. 
Such determination shall be subject to verification by Buyer in the 
exercise of its reasonable discretion. 

4.1.2 Subsequent to the Commercial Operation Date. 

4.1.2.1 All Product (except Storage Product) associated with Delivered 
Amounts of Net Energy from the Generating Facility from and after 
the Commercial Operation Date, other than Excess Energy, shall be 
paid for by Buyer at the Product Rate set forth in Exhibit 2A for each 
MWh of Delivered Amounts of Net Energy; provided, that such 
payment constitutes the entirety of the amount due to Supplier from 
Buyer for the Product associated with Delivered Amounts of Net 
Energy other than Excess Energy; provided further that Supplier 
shall be paid at the Test Product Rate for the month in which the 
Commercial Operation Date occurs if the Commercial Operation 
Date occurs on or after the sixteenth (16th) day of such month. 

4.1.2.2 All Product (except Storage Product) associated with Economic 
Curtailed Product from and after the Commercial Operation Date 
shall be paid for at the sum of (a) the Product Rate plus, if applicable, 
(b) during the PTC Period, the PTC Rate (with the payment of the 
PTC Rate to be made on an After-Tax Basis) for each MWh of 
Economic Curtailed Product. 

4.1.2.3 All Product (except Storage Product) associated with Excess Energy 
from and after the Commercial Operation Date shall be paid for at 
the Test Product Rate for each MWh of Excess Energy. 

4.1.2.4 All Storage Product from and after the Commercial Operation Date 
shall be paid at the Storage Rate based on the applicable Storage 
Contract Capacity of the Storage Facility, as such Storage Contract 
Capacity may be adjusted from time to time in accordance with 
Section 3.4.7 and Exhibit 25; provided, however, that such payment 
constitutes the entirety of the amount due to Supplier from Buyer 
for the Storage Product, including Storage Product associated with 
Discharging Energy. 

4.1.3 No payment shall be owing to Supplier for any Product associated with 
Energy that is for any reason not Net Energy except as otherwise provided 
in Section 4.1.2.3. 

4.1.4 Buyer shall not be required to accept from Supplier any Product associated 
with Delivered Amounts of Net Energy from the Generating Facility 
delivered during any Delivery Hour in excess of the Maximum Amount, 
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and no payment shall be owing to Supplier for any Product associated with 
Delivered Amounts of Net Energy from the Generating Facility accepted by 
Buyer during any Delivery Hour in excess of the Maximum Amount. 

4.2 Excused Product. Buyer shall not pay for Product comprising Excused Product 
except as otherwise provided with respect to Economic Curtailed Product in Section 
4.1.2.2. 

4.3 Tax Credits. The Parties agree that neither the Product Rate, the Storage Rate nor 
the Test Product Rate are subject to adjustment or amendment if Supplier fails to 
receive any Tax Credits, or if any Tax Credits expire, are repealed or otherwise 
cease to apply to Supplier or the Facility in whole or in part, or Supplier or its 
investors are unable to benefit from any Tax Credits. Supplier shall bear all risks, 
financial and otherwise, throughout the Term, associated with Supplier’s or the 
Facility’s eligibility to receive Tax Credits or to qualify for accelerated depreciation 
for Supplier’s accounting, reporting or Tax purposes. The obligations of the Parties 
hereunder, including those obligations set forth herein regarding the purchase and 
price for and Supplier’s obligation to deliver Net Energy and Discharging Energy 
and Product, shall be effective regardless of whether the sale of Energy or Net 
Energy from the Facility is eligible for, or receives Tax Credits during the Term. 

5. PORTFOLIO ENERGY CREDITS/RENEWABLE ENERGY BENEFITS 

5.1 Delivery of Renewable Energy Benefits and Portfolio Energy Credits. 

5.1.1 All Renewable Energy Benefits are exclusively dedicated to and vested in 
Buyer. Supplier shall deliver to Buyer all Renewable Energy Benefits 
derived from the Facility, including Renewable Energy Benefits associated 
with Energy for Station Usage. Supplier shall timely prepare and execute 
all documents and take all actions necessary under Law or the requirements 
of any Governmental Authority or Person and otherwise to cause the 
Renewable Energy Benefits to vest in Buyer, without further compensation, 
including: (a) taking all actions necessary to register or certify any 
Renewable Energy Benefits or the Facility with the PUCN or any other 
Person (pursuant to NAC 704.8921 or otherwise) and WREGIS; (b) causing 
the automatic transfer of the Renewable Energy Benefits derived from the 
Facility to Buyer (pursuant to NAC 704.8927 or otherwise); (c) providing 
all production data and satisfying the reporting requirements of the PUCN 
or PC Administrator, as applicable; and (d) cooperating in any registration 
by Buyer of the Facility in any other renewable portfolio standard or 
equivalent program in any states in which Buyer may wish to register or 
maintain registration of the Facility, including providing copies of all such 
information as Buyer reasonably requires for such registration. Without 
limitation of the foregoing, Supplier acknowledges that the Renewable 
Energy Benefits, may be used by Buyer in meeting its present and future 
obligations pursuant to applicable Law, including the Portfolio Standard, 
and agrees to cooperate with Buyer in all respects to assist in Buyer’s 
compliance with all applicable requirements set forth in the Portfolio 
Standard and provide all information reasonably requested by Buyer or 
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otherwise necessary to allow the PUCN to determine compliance with the 
Portfolio Standard. No Person other than Buyer (or its designee) will be 
entitled to claim Renewable Energy Benefits in any jurisdiction in 
connection with the Facility. All representations and warranties made by 
Supplier with respect to Renewable Energy Benefits are freely transferrable 
by Buyer to any purchaser or transferee of such Renewable Energy Benefits 
or part thereof. 

5.1.2 On or before January 31 of each year following the Operation Date, 
Supplier, as owner or operator of the Renewable Energy System, shall 
deliver to Buyer a written attestation for the prior year that no part of the 
Renewable Energy Benefits: have been or will be (a) used for or by any 
Person to obtain renewable energy credit in any state or jurisdiction, except 
for Buyer pursuant to this Agreement; (b) sold or otherwise exchanged for 
compensation or used for credit in any other state or jurisdiction; and (c) 
included within a blended energy product certified to include a fixed 
percentage of renewable energy in any other state or jurisdiction, pursuant 
to Chapter 704 of the NAC. No Person other than Buyer (or its designee) 
will be entitled to claim Portfolio Energy Credits, Renewable Energy 
Benefits (or equivalents in any jurisdiction) in connection with the Facility.  

5.2 Injunction. If any Person other than Buyer (or its designee) attempts to claim such 
Renewable Energy Benefits or part thereof, the Parties agree that remedies at Law 
may be inadequate to protect Buyer in the event of a breach of this Section 5.2, and 
Supplier hereby in advance agrees: (a) that Buyer shall be entitled to seek without 
proof of actual damages or the necessity of posting any bond or other security, 
temporary, preliminary and permanent injunctive relief from any Governmental 
Authority of competent jurisdiction restraining Supplier from committing or 
continuing any breach of this Section 5.2; and (b) that Supplier will promptly 
undertake all necessary actions to prevent such other Person from claiming such 
Renewable Energy Benefits (including joining with or otherwise assisting Buyer in 
seeking the relief described in clause (a)). 

5.3 Transfers. Buyer shall be entitled to PC Replacement Costs as provided in Section 
3.7. Supplier shall promptly give Buyer copies of all documentation it submits to 
WREGIS or PUCN or otherwise with respect to Renewable Energy Benefits. 
Further, in the event of the promulgation of a scheme involving any part of the 
Renewable Energy Benefits administered by CAMD, upon notification by CAMD 
that any transfers contemplated by this Agreement will not be recorded, the Parties 
shall promptly cooperate in taking all reasonable actions necessary so that such 
transfers can be recorded. Supplier shall not report under Section 1605(b) of the 
Energy Policy Act of 1992 or under any applicable program that any of the 
Renewable Energy Benefits belong to any person other than Buyer. Without 
limiting the generality of Buyer’s ownership of the Renewable Energy Benefit 
Reporting Rights, Buyer may report under such program that all Renewable Energy 
Benefits purchased hereunder belong to it. Each Party shall promptly give the other 
Party copies of all documents it submits to the CAMD to effectuate any transfers. 
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6. RIGHT OF FIRST OFFER; RIGHT OF FIRST REFUSAL; PURCHASE 
OPTIONS; END OF TERM PURCHASE OPTION 

6.1 Right of First Offer (“ROFO”). 

6.1.1 Except in connection with a Permitted Transfer, neither Supplier nor its 
immediate upstream owner(s) (each, a “ROFO Seller”) shall (a) seek to sell, 
transfer, assign or otherwise dispose of Supplier’s ownership interest in the 
Facility pursuant to Section 23.4(ii) or (b) sell, transfer or assign a 
Controlling Interest in Supplier pursuant to Section 23.5(b) (the ownership 
interests in the Facility and Supplier, each the “Offered Interests”); and the 
sale, transfer, assignment or disposition in (a) and (b), (each, a “Restricted 
Transaction”) until it has fully complied with the provisions of this Section 
6.1. If a ROFO Seller intends to enter into a Restricted Transaction, Supplier 
shall provide Buyer with written notice of same (a “Seller ROFO Notice”), 
and Buyer shall have a right of first offer with respect to the purchase of 
such Offered Interests. Within thirty (30) days after receipt of the Seller 
ROFO Notice, Buyer shall notify Supplier in writing of its decision whether 
or not to negotiate with ROFO Seller for the purchase of the Offered 
Interests (the “Buyer ROFO Notice”). If Buyer elects to negotiate with 
ROFO Seller for the purchase of the Offered Interests, Supplier shall cause 
ROFO Seller to negotiate in good faith and exclusively with Buyer, for a 
period of not less than one hundred twenty (120) days following ROFO 
Seller’s receipt of the Buyer ROFO Notice, the terms of a purchase by 
Buyer or its designee of the Offered Interests (such thirty (30)-day period 
as extended, if applicable, by such one hundred twenty (120)-day period, 
the “ROFO Period”). Buyer may seek PUCN approval of the final 
agreement for the acquisition of the Offered Interests. If Buyer elects not to 
negotiate with ROFO Seller, or, after commencing negotiations, if Buyer 
determines that it will not purchase the Offered Interests, then, in either 
case, Buyer shall promptly notify Supplier thereof, and the ROFO Period 
shall terminate as of the date that any such notice is provided by Buyer.  
Buyer’s failure to respond to a Seller ROFO Notice within thirty (30), days 
after receipt shall be deemed to be an election by Buyer not to negotiate 
with ROFO Seller. 

6.1.2 In the event that: (a) Buyer does not elect to negotiate with ROFO Seller for 
the purchase of the Offered Interests pursuant to Section 6.1.1, or (b) 
negotiations commence pursuant to Section 6.1.1 but Buyer thereafter 
notifies Supplier that it has determined it will not purchase the Offered 
Interests; or (c) if definitive transaction documents between ROFO Seller 
and Buyer or its designee have not been executed with respect to the Offered 
Interests within the ROFO Period, ROFO Seller may negotiate a Restricted 
Transaction with any other Person within one hundred twenty (120) days 
following the expiration of the ROFO Period, subject, in all cases, to the 
terms and conditions of this Agreement, including Section 6.1.3 and the 
provisions of Article 23. In no event may ROFO Seller enter into a 
Restricted Transaction with any other Person on terms less favorable to 
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ROFO Seller than such terms, if any, as were offered by Buyer during the 
ROFO Period. 

6.1.3 If ROFO Seller and such other Person do not agree upon the terms, 
conditions and pricing for the Offered Interests by entering into definitive 
transaction documents within one hundred twenty (120) days following the 
expiration of the ROFO Period, ROFO Seller and any Offered Interests shall 
again be subject to this Section 6.1 with respect to any Restricted 
Transaction. 

6.2 Purchase Options. Supplier hereby grants to Buyer options to purchase the Facility 
(“Early Purchase Option”) on a date chosen by Buyer during the six (6) months 
after the Facility’s 10th , 14th , and 20th anniversaries of the Commercial Operation 
Date at the Fair Market Value, which option may be exercised by Buyer providing 
written notice to Supplier no less than one hundred and eighty (180) days before 
the applicable anniversary.   

6.3 End of Term Purchase Option. Supplier hereby grants to Buyer the option to 
purchase (a) the Generating Facility at the end of the Term (whether scheduled 
pursuant to Section 2.2 or as a result of the earlier termination of this Agreement 
pursuant to Section 2.3.1 as a result of a Supplier Event of Default) at the Fair 
Market Value (the “Generating Facility Final Purchase Option”), which option may 
be exercised by Buyer providing written notice to Supplier of Buyer’s election to 
exercise such option no less than one hundred and eighty (180) days (i) prior to the 
end of the Term in the event of a scheduled termination pursuant to Section 2.2, or 
(ii) after the end of the Term in the event of the earlier termination of this 
Agreement pursuant to Section 2.3.1 as a result of a Supplier Event of Default, and 
(b) the Storage Facility at the end of the Term (applicable to the Storage Facility 
and whether scheduled pursuant to Section 2.2 or as a result of the earlier 
termination of this Agreement pursuant to Section 2.3.1 as a result of a Supplier 
Event of Default) at the Fair Market Value (the “Storage Facility Final Purchase 
Option”), which option may be exercised by Buyer providing written notice to 
Supplier of Buyer’s election to exercise such option no less than one hundred and 
eighty (180) days (i) prior to the end of the Term in the event of a scheduled 
termination pursuant to Section 2.2, or (ii) after the end of the Term in the event of 
the earlier termination of this Agreement pursuant to Section 2.3.1 as a result of a 
Supplier Event of Default.  

6.4 Efforts Required to Transfer Facility and Offered Interests. If Buyer exercises the 
Early Purchase Option, the Generating Facility Final Purchase Option, the Storage 
Facility Final Purchase Option or otherwise agrees to purchase the Facility pursuant 
to Section 6.1, then such purchase shall occur pursuant to a form of purchase and 
sale agreement prepared by Buyer which shall contain customary representations, 
warranties and covenants and otherwise be in form reasonably acceptable to the 
Parties. It shall be a condition of any such purchase that Buyer obtains all necessary 
Governmental Approvals and notwithstanding any language to the contrary in this 
Agreement Buyer shall be given sufficient time to obtain such approvals in 
accordance with applicable statutes and regulations. Pursuant to the purchase and 
sale agreement, Supplier will take all actions necessary to transfer by deed, bill of 
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sale, or both, the Facility (or Generating Facility or Storage Facility, as the case 
may be) to Buyer, as well as all other improvements placed on the Project Site by 
Supplier that are required for the continued and uninterrupted use, maintenance and 
operation of the Facility (or Generating Facility or Storage Facility, as the case may 
be), free and clear from any lien or monetary encumbrance created by or on behalf 
of Supplier or its Affiliates. In addition, Supplier will assign to Buyer all 
transferrable Governmental Approvals applicable to the Facility (or Generating 
Facility or Storage Facility, as the case may be) and Required Facility Documents, 
and all transferrable warranties for the Facility (or Generating Facility or Storage 
Facility, as the case may be). Supplier shall cooperate with Buyer to assign and 
enforce any and all warranties that apply to the Facility (or Generating Facility or 
Storage Facility, as the case may be) or any of its component parts, which obligation 
shall survive the termination of this Agreement. 

6.5 Due Diligence; Cooperation; Governmental Approvals; Notice of Rights. Supplier 
will provide in a timely manner, information regarding the Offered Interests which 
is reasonably requested by Buyer to allow Buyer to perform due diligence for the 
purchase of the Offered Interests pursuant to this Article 6. Supplier shall further 
provide commercially reasonable cooperation and assistance to Buyer, without 
further compensation, throughout Buyer’s efforts to properly account for and obtain 
any necessary Governmental Approvals with respect to the purchase of the Offered 
Interests pursuant to this Article 6. Notwithstanding anything in this Agreement or 
any definitive transaction documentation, Buyer shall not be obligated to proceed 
with the purchase of any Offered Interests pursuant to this Article 6 if Buyer does 
not receive all necessary Governmental Approvals in connection with such 
transaction. Supplier shall put any Person with which it enters into discussions or 
negotiations regarding a Restricted Transaction on notice of the rights of Buyer set 
forth in this Article 6. Buyer shall be permitted to file a notice of the rights 
contained in this Article 6 with respect to the Project Site. 

6.6 Termination of Agreement. Upon the acquisition of the Facility (or Generating 
Facility or Storage Facility, as the case may be) by Buyer pursuant to Section 6.4, 
this Agreement shall terminate and neither Party shall have any obligation to the 
other under this Agreement, except with respect to the terms and provisions hereof 
that expressly survive the termination of this Agreement. 

7. METERING, INVOICING AND PAYMENTS 

7.1 Metering. 

7.1.1 Meters. Buyer shall, at Supplier’s cost, provide, install, own, operate and 
maintain all Meter(s) in good operating condition. The metering system 
design shall be subject to Buyer’s approval and shall be submitted to Buyer 
not later than Supplier’s completion of the Project Milestone in Section 
2(A) of Exhibit 6. The meter system shall have Buyer specified equipment 
to connect with Buyer’s automated meter database. The Meters shall be 
used for quantity measurements under this Agreement. Such equipment 
shall be bi-directional, shall be capable of measuring and reading 
instantaneous and hourly real and reactive energy and capacity and account 
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for losses from the meter location to the Delivery Point or to the Storage 
Facility Metering Point. The Meters shall also be used for, among other 
things, metering Station Usage of the Facility. Supplier, at its expense, may 
install additional check meters. Supplier shall not install any check-
metering equipment on or connected to Buyer-owned facilities including 
instrument transformers or metering circuitry wiring. Supplier shall, at its 
sole expense, install any additional or different Meters or related equipment 
necessary to comply with the requirements of Transmission Provider, any 
Electric System Authority or any Governmental Authority. 

7.1.2 WREGIS Metering. Supplier shall cause, at its sole cost and expense, the 
Generating Facility to implement all necessary generation information 
communications in WREGIS, and report generation information to 
WREGIS pursuant to a WREGIS-approved meter that is dedicated to the 
Generating Facility and only the Generating Facility. Supplier shall be 
responsible to obtain all qualified reporting entity services required by 
WREGIS at Supplier’s expense should Buyer not in its sole and absolute 
discretion provide them.  Supplier shall complete the WREGIS registration 
in compliance with the current WREGIS Operating Rules and in a timely 
manner so that all Generating Facility generation, including Test Energy, is 
eligible for certification. 

7.1.3 Location. Meters shall be installed at the location(s) specified in Exhibit 5, 
or as otherwise may be reasonably determined by Buyer to effectuate this 
Agreement. 

7.1.4 Non-Interference. Supplier shall not undertake any action that may interfere 
with the operation of the Meters. Supplier shall be liable for all costs, 
expense, and liability associated with any such interference with the Meters. 
Metering requirements shall apply such that there is no impact on the 
infrastructure and output associated with the Facility due to the presence of 
any other contiguous project. 

7.1.5 Meter Testing. Meters shall be tested at least once every two (2) years by 
Buyer. Either Party may request a special test of Meters or check meters, 
but the requesting Party shall bear the cost of such testing unless there is an 
inaccuracy outside the limits established in American National Standard 
Institute Code for Electricity Metering (ANSI C12.1, latest version), in 
which case the Party whose meters were found to be inaccurate shall be 
responsible for the costs of the special testing. Meters installed pursuant to 
this Agreement shall be sealed and the seal broken only when the meters 
are to be adjusted, inspected or tested. Authorized representatives of both 
Parties shall have the right to be present at all routine or special tests and to 
inspect any readings, testing, adjustment or calibration of the Meters or 
check meters. Buyer’s Operating Representative shall provide fifteen (15) 
Business Days prior notice of routine Meter testing to Supplier’s Operating 
Representative. If Supplier has installed check meters in accordance with 
Section 7.1.1, Supplier shall test and calibrate each such meter at least once 
every two (2) years. Supplier’s Operating Representative shall provide 
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fifteen (15) Business Days prior notice of routine check meter testing to 
Buyer’s Operating Representative. In the event of special Meter testing, the 
Parties’ Operating Representatives shall notify each other with as much 
advance notice as practicable. 

7.1.6 Metering Accuracy. If the Meters are registering but their accuracy is 
outside the limits established in ANSI C12.1, Buyer shall repair and 
recalibrate or replace the Meters and Buyer shall adjust payments to 
Supplier for the Delivered Amount for the lesser of the period in which the 
inaccuracy existed and ninety (90) days. If the period in which the 
inaccuracy existed cannot be determined, adjusted payments shall be made 
for a period equal to one-half of the elapsed time since the latest prior test 
and calibration of the Meters; provided, however, that the adjustment period 
shall not exceed one hundred eighty (180) days. If adjusted payments are 
required, Buyer shall render a statement describing the adjustments to 
Supplier within thirty (30) days of the date on which the inaccuracy was 
rectified. Additional payments to Supplier by Buyer shall be made within 
thirty (30) days of receipt of Buyer’s statement. Any payments due Buyer 
pursuant to this Section 7.1.6 shall accompany Supplier’s next Billing 
Period statement. 

7.1.7 Failed Meters. If the Meters fail to register, Buyer shall make payments to 
Supplier based upon Supplier’s check metering; provided, however, that if 
the accuracy of the check meters is subsequently determined to be outside 
the limits established in ANSI C12.1, Buyer shall adjust the payments to 
Supplier for the Delivered Amount calculated using the check meters for 
the lesser of the period in which the inaccuracy existed and ninety (90) days. 
If the period in which the inaccuracy existed cannot be determined, adjusted 
payments shall be made for a period equal to one-half of the elapsed time 
since the latest prior test and calibration of the check meters; provided, 
however, that the adjustment period shall not exceed ninety (90) days. If no 
such metering is available, payments shall be based upon the Parties’ best 
estimate of the Delivered Amount. In such event, such payments made 
based upon the Parties’ estimate of the Delivered Amount shall be in full 
satisfaction of payments due hereunder. If the Parties cannot agree on a best 
estimate of the Delivered Amount the Dispute shall be resolved in 
accordance with Article 21. 

7.1.8 Weather Meter. Supplier shall, at Supplier’s cost and no later than six (6) 
months prior to the Commercial Operation Date, provide, install, own, 
operate and maintain a device for the measurement of weather conditions 
relevant to the generation of Energy at the Project Site (the “Weather 
Meter”), provided that Supplier shall not select the type of Weather Meter 
without the prior written consent of Buyer, which shall not be unreasonably 
withheld. No later than twelve (12) months prior to the Commercial 
Operation Date, the Parties shall agree on the location of the Weather Meter 
and any applicable protocols for testing, accuracy, failure or other relevant 
characteristics of the Weather Meter. 
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7.2 Invoices. 

7.2.1 Monthly Invoicing and Payment. On or before the tenth (10th) day of each 
month, Supplier shall send to Buyer an Invoice for the prior month (a 
“Billing Period”). Supplier shall calculate the Invoice based upon Meter 
data available to Supplier and as set forth in Exhibit 2B. Any correction or 
Dispute with respect to an Invoice is waived unless Buyer is notified within 
twelve (12) months, or Supplier is notified within thirty-six (36) months, 
after the Invoice is rendered or any specific adjustment to the Invoice is 
made. If an Invoice is not delivered to Buyer within twelve (12) months 
after the close of the Billing Period, the right to payment for such Billing 
Period is waived.  

7.2.2 Replacement PC Invoice Calculation. In addition to the requirements for 
monthly Invoices set forth in this Section 7.2, if after the PC Administrator 
issues its final PC statement covering any Measurement Period and a PC 
Shortfall (as determined in accordance with Section 3.7.1) exists, Buyer 
shall send to Supplier an Invoice for such Measurement Period, which shall 
include the calculations set forth in Exhibit 2C. 

7.2.3 Amounts Owing to Buyer. The Invoice referred to in Section 7.2.1 shall 
offset any amounts owing to Buyer with amounts owing to Supplier, and 
shall indicate the net payment due Supplier or Buyer, as applicable. Supplier 
shall provide supporting data in reasonable detail to support its calculations 
of any amounts owing to Buyer. Buyer may prepare and send to Supplier 
an Invoice for amounts owing to Buyer under this Agreement, and any such 
amounts will be payable to Buyer within ten (10) Business Days from 
Supplier’s receipt of such Invoice, subject to the terms and provisions of 
Section 7.2.5. 

7.2.4 Method of Payment. Buyer or Supplier, as applicable, shall remit the 
payment of any undisputed amounts by wire or electronic fund transfer or 
otherwise pursuant to the instructions stated in Exhibit 4. Payment will be 
made on or before the later of the twentieth (20th) day following the end of 
each Billing Period (or the next following Business Day, if such twentieth 
(20th) day does not fall on a Business Day) or ten (10) Business Days from 
receipt of Invoice. 

7.2.5 Examination and Correction of Invoices. As soon as practicable either Party 
shall notify the other Party in writing of any alleged error in an Invoice. 

7.2.5.1 If a Party notifies the other Party of an alleged error in an Invoice, 
the Parties agree to use good faith efforts to reconcile the billing and 
mutually agree on the appropriate correction, if any. 

7.2.5.2 If a correction is determined to be required, the invoicing Party shall 
provide an adjusted Invoice to the invoiced Party. If such error 
results in an additional payment to the invoicing Party, the invoiced 
Party shall pay such invoicing Party the amount of the adjusted 
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Invoice within thirty (30) days of the date of receipt of the adjusted 
Invoice. If such error resulted in a refund owed to the invoiced Party, 
the invoicing Party shall pay the invoiced Party the amount of the 
adjusted Invoice within thirty (30) days of the date of receipt of the 
statement or at the invoiced Party’s option, the invoiced Party may 
net such amount against the subsequent monthly payment to the 
invoicing Party. 

7.3 Overdue Amounts and Refunds. Overdue amounts and refunds of overpayments 
shall bear interest from and including, the due date or the date of overpayment, as 
the case may be, to the date of payment of such overdue amounts or refund at a rate 
calculated pursuant to 18 C.F.R. § 35.19a. 

7.4 Access to Books and Records. Supplier agrees to make available for inspection 
upon five (5) Business Days written notice from Buyer its books and records for 
the purpose of allowing Buyer to verify the information contained within the 
invoices presented pursuant to Section 7.2. 

7.5 Parties’ Right to Offset. Either Party shall have the right to offset any amounts owed 
to the other Party under this Agreement including amounts owed by Supplier to 
Buyer for Standby Service. 

7.6 Taxes. Buyer is responsible for any Taxes imposed on or associated with the Net 
Energy or Discharging Energy or its delivery from and after the Delivery Point. 
Supplier is responsible for any Taxes imposed on or associated with the Net Energy 
or Discharging Energy or its delivery up to or at the Delivery Point. Either Party, 
upon written request of the other Party, shall provide a certificate of exemption or 
other reasonably satisfactory evidence of exemption if such Party is exempt from 
Taxes, and shall use reasonable efforts to obtain and cooperate with the other Party 
in obtaining any exemption from or reduction of any Tax. Each Party shall hold 
harmless the other Party in accordance with Article 18 from and against Taxes 
imposed on the other Party as a result of such Party’s actions or inactions in 
contravention of this Section 7.6. 

8. FACILITY CONSTRUCTION; OPERATIONS AND MODIFICATIONS 

8.1 Construction of Facility; Selection of Construction Contractor. 

8.1.1 Construction of Facility. Supplier shall construct or cause the Facility to be 
constructed in accordance with Good Utility Practices and the Project 
Milestones and to ensure that: (a) Supplier is capable of meeting its supply 
and delivery obligations with respect to Product over the Term; (b) the 
Facility is consistent with the technical specifications set forth in Exhibit 
11; (c) the Generating Facility is at all times considered a Renewable 
Energy System; and (d) the Generating Facility is at all times in compliance 
with all requirements imposed on Renewable Energy Systems as set forth 
in the applicable Renewable Energy Law. Supplier shall deliver to Buyer 
an ALTA Survey of the Project Site within ten (10) days of such survey 
becoming available to Supplier, but in no event later than the issuance of 
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the Notice to Proceed in accordance with Exhibit 6. Supplier shall provide 
to Buyer in a form satisfactory to Buyer: (y) not later than the Project 
Milestone described in Section 2(A) of Exhibit 6, a completed version of 
Exhibits 11 and 14; and (z) within thirty (30) days after the Commercial 
Operation Date, a revised version of Exhibit 14 reflecting the Facility as 
built. At Buyer’s request, Supplier shall provide Buyer with copies of the 
Construction Contract and Major Equipment Contracts and any 
documentation and drawings reasonably requested by Buyer, redacted of 
any pricing information and any other information Supplier is not permitted 
to disclose pursuant to a confidentiality agreement, provided that Supplier 
shall secure in the Construction Contract and Major Equipment Contracts 
the ability to disclose the terms of the Construction Contract and Major 
Equipment Contracts other than pricing information. Under no 
circumstances shall the Facility share facilities (including all 
interconnection facilities owned by Supplier or an Affiliate) with another 
generating or storage facility, whether an Affiliate of Supplier or not, 
provided that Supplier can share any interconnection facilities which are 
part of the Facility with another facility if Supplier obtains the prior written 
consent of Buyer, such consent not to be unreasonably withheld, 
conditioned or delayed. The Facility and its mechanical components, 
buildings, infrastructure and associated facilities and equipment, including 
interconnection facilities, shall be used solely for the purpose of generating, 
charging, storing and discharging Energy under this Agreement. 

8.1.2 Selection of Construction Contractor and Major Equipment Contractor. As 
soon as reasonably practicable after the selection of any construction 
contractor by Supplier to be the Construction Contractor under any 
applicable Construction Contract or any equipment supplier to be a Major 
Equipment Contractor under any applicable Major Equipment Contract (but 
in no event later than the start of negotiations of the Construction Contract 
or Major Equipment Contract between Construction Contractor or Major 
Equipment Contractor and Supplier), Supplier shall notify Buyer as to the 
identity of the proposed Construction Contractor or Major Equipment 
Contractor. Buyer shall review the selection of such Construction 
Contractor or Major Equipment Contractor and shall either accept or reject 
the use of such Construction Contractor or Major Equipment Contractor 
with respect to the Construction Contract or Major Equipment Contractor, 
as the case may be, within fifteen (15) Business Days of such notification. 
In the event of any rejection by Buyer of Supplier’s proposed Construction 
Contractor or Major Equipment Contractor, Supplier shall, within forty-five 
(45) Business Days of such rejection, propose an alternate Construction 
Contractor or Major Equipment Contractor for Buyer’s review under this 
Section. 

8.2 Performance of Project Milestones. Supplier shall complete each Project Milestone 
specified in Exhibit 6 on or before 16:00 hours PPT on the date specified for each 
Project Milestone listed in Exhibit 6, as such date may be extended by Force 
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Majeure and, solely in the case of Critical Project Milestones, by Interconnection 
Delay, in each case, in accordance with the terms of this Agreement. 

8.2.1 Completion of Project Milestones. Upon Supplier’s completion of each 
Project Milestone, Supplier shall provide to Buyer in writing, pursuant to 
Section 29.1, documentation as specified in Exhibit 6 and reasonably 
satisfactory to Buyer demonstrating such Project Milestone completion.  
Such documentation shall be provided within thirty (30) days of such 
completion but not later than the date specified for such Project Milestone 
listed in Exhibit 6. Buyer shall acknowledge receipt of the documentation 
provided under this Section 8.2.1 and shall provide Supplier with written 
acceptance or denial of each Project Milestone within fifteen (15) Business 
Days of receipt of the documentation. If Buyer does not acknowledge 
receipt or provide written acceptance or denial of any Project Milestone 
within fifteen (15) Business Days, then such Project Milestone will be 
deemed to occur on the date that such documentation was provided to 
Buyer. Failure of Supplier to achieve a Critical Project Milestone on or 
before the scheduled date (or, in the case of the Commercial Operation 
Deadline, after expiration of the applicable period for which Daily Delay 
Damages are owed by Supplier pursuant to Section 8.5.1) will constitute an 
Event of Default as provided in Article 24. If any Project Milestone (other 
than a Critical Project Milestone) is not completed on or before the date 
specified in Exhibit 6, Supplier will (i) inform Buyer of a revised projected 
date for the occurrence or completion of such Project Milestone (which will 
be deemed the new deadline for such Project Milestone), and any impact on 
the timing of the Commercial Operation Date (and on any other Project 
Milestone) and (ii) provide Buyer with a written report containing 
Supplier’s analysis of the reasons behind the failure to meet the original 
Project Milestone deadline and whether remedial actions are necessary or 
appropriate, and describing any remedial actions that Supplier intends to 
undertake to ensure the timely achievement of the Commercial Operation 
Date. Provided that Supplier complies with the preceding sentence, 
including taking any remedial action to ensure the timely achievement of 
the Commercial Operation Date by the Commercial Operation Deadline, 
then no failure of Supplier to achieve a Project Milestone (other than a 
Critical Project Milestone) on or before the scheduled date will constitute 
an Event of Default. 

8.2.2 Progress Towards Completion. Supplier shall notify Buyer’s Contract 
Representatives promptly (and in any event within ten (10) Business Days) 
following its becoming aware of information that leads to a reasonable 
conclusion that a Project Milestone will not be met, and shall convene a 
meeting with Buyer to discuss the situation not later than fifteen (15) 
Business Days after becoming aware of this information. Supplier shall 
notify Buyer within three (3) Business Days if there is any change in the 
delivery schedule for any equipment in the Major Equipment Contracts and 
such notification shall include a plan to mitigate any applicable delays in 
the original delivery schedule in the executed Major Equipment Contracts. 
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8.3 Commercial Operation Date. 

8.3.1 Notice of Testing. Supplier shall notify Buyer’s Contract Representatives at 
least ten (10) Business Days prior to the commencement of any performance 
tests required by the Construction Contract, including any performance tests 
required by Exhibit 7 and Exhibit 7A. Buyer shall have the right to witness 
all tests or have Buyer’s representatives witness all tests. The presence of 
Buyer or a Buyer representative shall not be construed as an obligation on 
Buyer’s part to design, conduct, monitor or endorse any test results or as a 
ratification or acceptance thereof. Buyer shall be deemed to waive its right 
to be present at the performance tests if Buyer fails to appear at the 
scheduled time for the performance tests. 

8.3.2 Certifications. Within five (5) Business Days of the successful completion 
of the performance tests pursuant to Exhibit 7 and Exhibit 7A, Supplier shall 
provide Buyer with written notice stating when Supplier believes that the 
Facility has achieved Commercial Operation, including the following 
written certifications. 

8.3.2.1 A certification by a duly authorized officer of Supplier stating the 
following: 

“I, [Name], in my capacity as the duly appointed [Title] of [Supplier] 
(“Supplier”) hereby certify, on behalf of Supplier that: (a) the 
Facility has been constructed in accordance with Good Utility 
Practice and the Generating Facility has delivered Net Energy to and 
at the Delivery Point and the Storage Facility Metering Point; (b) all 
of the requirements set forth in Sections 8.1, 8.3 and 17.2, and 
Exhibits 6, 7 and 7A of the Long-Term Renewable Power Purchase 
Agreement between Supplier and Buyer dated January 13, 2026, 
(“Agreement”) have been satisfied; (c) I am authorized to act on 
behalf of and bind Supplier with respect to this certificate; (d) 
Supplier has received the Supplier Required Regulatory Approvals 
listed in Exhibit 10 and has entered into or obtained all Required 
Facility Documents as listed in Exhibit 12, true, correct and 
complete copies of which are attached (other than confidential or 
commercial terms which have been redacted); and (e) Supplier 
acknowledges that Buyer is relying on this certification in 
connection with carrying out its obligations under the Agreement 
and Supplier will indemnify Buyer for any inaccuracy related to this 
certification; and (f) the Storage Facility is fully capable of charging, 
storing and discharging energy up to the Expected Storage Facility 
Nameplate Capacity Rating.” 

8.3.2.2 A certificate addressed to Buyer from a Licensed Professional 
Engineer confirming: (1) the nameplate capacity rating of the 
Generating Facility at the anticipated time of Commercial Operation 
in MW (“Certified Nameplate Capacity Rating”) and (2) that the 
Generating Facility is able to generate and deliver electric power 
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reliably in amounts expected by this Agreement and in accordance 
with all other terms and conditions hereof, including the Operating 
Procedures; and, (3) performance tests required by Exhibit 7 and 
Exhibit 7A have been successfully completed; and (4) that the 
Storage Facility is able to charge, store and discharge energy 
reliably in amounts expected by this Agreement and in accordance 
with all other terms and conditions hereof, including the Operating 
Procedures. The Certified Nameplate Capacity Rating must not be 
less than the Required Nameplate Capacity Rating.   

8.3.2.3 A certificate addressed to Buyer from a Licensed Professional 
Engineer stating that, all required interconnection tests have been 
completed and the Facility is physically interconnected with the 
Transmission System and able to deliver Net Energy and 
Discharging Energy consistent with the terms of this Agreement. 

8.3.2.4 An opinion from an attorney licensed in the state of Nevada that is 
not an employee of Supplier (or any Affiliate) and has no financial 
interest in the Facility addressed to Buyer with respect to such 
customary permitting and real estate matters as Buyer may 
reasonably request and in form and substance reasonably 
satisfactory to Buyer. 

8.3.3 Dispute of Commercial Operation. Buyer will have fifteen (15) Business 
Days after receipt of the certifications required by this Section 8.3 in which 
to Dispute the Commercial Operation Date by written notice to Supplier. In 
the event of such a Dispute, Buyer and Supplier will attempt in good faith 
to resolve the Dispute. If the Parties are unable to resolve the Dispute within 
fifteen (15) Business Days after Buyer’s notice of Dispute, then either Party 
may seek resolution of the Dispute in accordance with Article 21. 
Notwithstanding the foregoing, Buyer’s failure to Dispute the certification 
will in no way affect its rights to indemnification for any inaccuracy related 
to the certification, including overpayments that may be paid by Buyer due 
to such inaccurate certification. 

8.4 Failure to Achieve Commercial Operation. In the event Supplier fails to achieve 
Commercial Operation by the Commercial Operation Deadline and Supplier fails 
to pay Daily Delay Damages within ten (10) days at the end of each calendar month 
in which such Daily Delay Damages are incurred, as provided in Section 8.5.1, 
Buyer may, in its sole discretion, elect to terminate this Agreement and, Supplier 
shall pay to Buyer, and Buyer shall be entitled to collect or retain, as applicable, the 
full Development Security amount as liquidated damages for Supplier’s failure to 
meet its obligations prior to the Commercial Operation Deadline. Upon Buyer’s 
collection of the full Development Security amount from Supplier (or from security 
provided on Supplier’s behalf), this Agreement will be terminated, and neither 
Party will have any further obligations hereunder including under Section 8.5, 
except those obligations expressly provided to survive termination pursuant to 
Section 2.4. The Parties agree that it would be extremely difficult and impracticable 
under presently known and anticipated facts and circumstances to ascertain and fix 
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the actual damages Buyer would incur if Supplier does not meet its obligations 
hereunder prior to the Commercial Operation Deadline, and, accordingly, the 
Parties agree that retention by Buyer of the full Development Security is reasonable 
as liquidated damages, and is not a penalty. 

8.5 Delay Damages. 

8.5.1 In the event Supplier fails to achieve Commercial Operation by the 
Commercial Operation Deadline, then for each day up to, but not exceeding, 
one hundred and eighty (180) days, that Supplier fails to achieve 
Commercial Operation, Supplier shall be obligated to pay to Buyer 
liquidated damages equal to Daily Delay Damages. If Daily Delay 
Damages have accrued for one hundred and eighty (180) days and 
Commercial Operation has not been achieved, then Buyer may terminate 
this Agreement. Supplier shall pay any amounts owed to Buyer under this 
Section 8.5 in the Billing Periods immediately succeeding the Billing Period 
during which Supplier’s obligation to pay such amounts arose. 

8.5.2 In addition to amounts payable pursuant to Section 8.5.1, Supplier shall be 
liable, in accordance with Section 18.1, for any Penalties incurred or 
suffered by Buyer as a result of Supplier’s failure to achieve Commercial 
Operation by the Commercial Operation Deadline. 

8.5.3 The provisions of this Section 8.5 are in addition to, and not in lieu of, any 
of Buyer’s rights or remedies under Article 24. 

8.5.4 The Parties agree that it would be extremely difficult and impracticable 
under presently known and anticipated facts and circumstances to ascertain 
and fix the actual damages Buyer would incur if Supplier does not meet its 
obligations hereunder prior to the Commercial Operation Deadline, and, 
accordingly, the Parties agree that payment by Supplier of Daily Delay 
Damages is reasonable as liquidated damages, and is not a penalty. 

8.6 Nameplate Damages. 

8.6.1 If the Certified Nameplate Capacity Rating is less than the Expected 
Nameplate Capacity Rating, Supplier shall provide Buyer a onetime 
payment in an amount equal to (a) subtracting (i) Certified Nameplate 
Capacity Rating from (ii) the Expected Nameplate Capacity Rating in MW, 
multiplied by (b) Deficit Damages Rate per MW of difference (“Deficit 
Damages”), provided that in no event shall the Certified Nameplate 
Capacity Rating be less than the Required Nameplate Capacity Rating. 
Supplier’s total liability for Deficit Damages shall not exceed Fifteen 
Million Dollars ($15,000,000.00). Deficit Damages, if any, shall be paid to 
Buyer within five (5) Business Days of Buyer’s receipt of the certification 
required in Section 8.3.2.2. Upon payment of Deficit Damages: (i) Exhibit 
1 shall be revised to reflect the Certified Nameplate Capacity Rating; and 
(ii) the Annual Supply Amount, each Supply Amount (but not the 
Maximum Amount) and the Yearly PC Amount shall each be adjusted by 
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the ratio of the Certified Nameplate Capacity Rating to the Expected 
Nameplate Capacity Rating, and Exhibits 13 and 18 shall be revised 
accordingly. 

8.6.2 If the Certified Nameplate Capacity Rating is greater than the Expected 
Nameplate Capacity Rating by greater than two percent (2%), Supplier shall 
pay Buyer a onetime payment in an amount equal to one half of the 
Development Security, paid to Buyer within five (5) Business Days of 
Buyer’s receipt of the certification required in Section 8.3.2.2. If Supplier 
fails to make such payment in a timely manner, Buyer may retain such 
amount from the Development Security or Operating Security. Supplier 
shall take all necessary actions, including but not limited to software or 
hardware solutions, to limit the Certified Nameplate Capacity Rating to the 
Expected Nameplate Capacity Rating. 

8.7 Modification. Supplier shall not be permitted to make any modification to the 
Facility inconsistent with the operating characteristics and limitations and technical 
specification of the Facility as set forth in Exhibits 1, 5, 11, 13, 14, 18, 22 and 24 
without the prior written consent of Buyer, which may be withheld in Buyer’s sole 
discretion. The above shall not prevent Supplier from substituting substantially 
equivalent materials and equipment, from using newer technology, from replacing 
vendors and contractors (subject to Section 25.13), from performing maintenance 
and repairs (including replacement of equipment and replacement, oversizing or 
augmentation of batteries) to the Facility so long as such maintenance and repairs 
do not alter the Facility except as permitted in this Agreement. Any modifications 
for which Buyer has provided written consent shall be conducted in accordance 
with Good Utility Practice and all applicable Laws and reliability criteria, as such 
may be amended from time to time, and the requirements of Article 11. If Supplier 
makes a modification to the Facility that is not approved by Buyer, Buyer shall be 
entitled to receive in addition to any other remedy available to Buyer as liquidated 
damages the full amount of the Development Security or Operating Security, as 
applicable. The Parties agree that it would be extremely difficult and impracticable 
under presently known and anticipated facts and circumstances to ascertain and fix 
the actual damages Buyer would incur if Supplier does not meet its obligations 
hereunder, and, accordingly, the Parties agree that payment by Supplier of 
Development Security or Operating Security, as applicable, is reasonable as 
liquidated damages, and is not a penalty. 

8.8 Operation and Maintenance. Supplier, at all times shall install, operate, maintain 
and repair the Facility in accordance with Good Utility Practice and applicable 
Laws and to ensure: (a) Supplier is capable of meeting its obligations to deliver and 
make available Product over the Term; (b) the Generating Facility is at all times a 
Renewable Energy System; and (c) Supplier is at all times in compliance with all 
requirements of a renewable energy generator set forth in the Renewable Energy 
Law. Supplier shall (x) maintain records of all operations of the Facility in 
accordance with Good Utility Practice, and (y) follow all regulations, directions 
and procedures of Transmission Provider, any Electric System Authority and any 
other Governmental Authority to protect and prevent the Transmission System 
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from experiencing any negative impacts resulting from the operation of the Facility. 
In the event of an inconsistency between any applicable procedures, Buyer may 
direct which procedures shall govern (or barring direction from Buyer, the more 
stringent procedure shall govern). Supplier shall use all reasonable efforts to avoid 
any interference with Buyer’s operations. Supplier shall cause the Energy to meet 
the Power Quality Standards at all times, and shall operate the Facility consistent 
with WECC, NERC, Electric System Authority, Governmental Authority and 
Transmission Provider requirements and generally applicable Buyer requirements. 
Prior to the beginning of the Term, the Parties shall mutually develop written 
procedures governing operations of the Storage Facility, not in contravention or 
amendment of any right or obligation set forth herein, including (a) minimum and 
maximum operating parameters; (b) procedures for scheduling and dispatch, (c) 
methods of day-to-day communications, (d) key personnel lists, (e) recordkeeping 
and (f) such other procedures and protocols as the Parties deem appropriate for 
implementation of this Agreement (the “Operating Procedures”); provided that 
failure to agree on such procedures shall not relieve either of the Parties of its 
obligations under this Agreement. The initial Operating Procedures are provided 
in Exhibit 24 and shall be updated by the Parties in accordance with Exhibit 24. 

8.9 Operation and Maintenance Agreement. No later than one hundred eighty (180) 
days prior to the Commercial Operation Date, if Supplier intends to subcontract any 
aspect of the operation of the Facility, Supplier shall provide a copy of any proposed 
agreement between Supplier and such sub-operator which requires the sub-operator 
to operate the Facility in accordance with the terms hereof which shall be attached 
to this Agreement as Exhibit 15. Supplier shall also provide a certified copy of a 
certificate warranting that the sub-operator is a corporation, limited liability 
company or partnership in good standing with the State in which the Facility is 
located, which shall be attached to this Agreement as part of Exhibit 15. Buyer shall 
have fifteen (15) days in which to notify Supplier of its objection to any proposed 
sub-operator, in which case Supplier shall not subcontract with such proposed sub-
operator. 

8.10 Right to Review. Buyer shall have the right to review during normal business hours 
the relevant books and records of Supplier to confirm the accuracy of anything 
relating to this Agreement. Buyer is under no obligation to exercise any of these 
review rights. Buyer shall have no liability to Supplier for failing to advise it of any 
condition, damages, circumstances, infraction, fact, act, omission or disclosure 
discovered or not discovered by Buyer with respect to the Facility or this 
Agreement. 

8.11 Undertaking of Agreement; Professionals and Experts. Supplier has engaged those 
professionals or other experts it believes necessary to understand its rights and 
obligations pursuant to this Agreement. All professionals or experts, including 
engineers, attorneys or accountants, that Supplier may have consulted or relied on 
in undertaking the transactions contemplated by this Agreement have been solely 
those of Supplier. In entering into this Agreement and the undertaking by Supplier 
of the obligations set forth herein, Supplier has investigated and determined that it 
is capable of performing hereunder and has not relied upon the advice, experience 
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or expertise of Buyer in connection with the transactions contemplated by this 
Agreement. 

9. EMERGENCY 

9.1 Compliance. Supplier shall promptly comply with any applicable requirements of 
any Electric System Authority, Governmental Authority, Transmission Provider, 
transmission operator or their successors, regarding the reduced or increased 
production of the Facility or otherwise in the event of any Emergency. 

9.2 Notification. Supplier shall provide prompt oral and written notification to Buyer 
of any Emergency, including a description in reasonable detail of the Emergency 
and any actions undertaken to prevent, avoid or mitigate Loss therefrom or to 
expedite the restoration of service. 

9.3 Due Care. In the event of an Emergency, Supplier shall take all reasonable actions 
to prevent, avoid or mitigate Loss therefrom or to expedite the restoration of 
service; provided, however, that Supplier shall give Buyer prior notice, if 
practicable, before taking any action. This Section 9.3 shall not be construed to 
supersede Sections 9.1 and 9.2. 

9.4 Not Excused Product. An Emergency declared by Supplier will not result in any 
Excused Product except to the extent the Emergency qualifies as an event of Force 
Majeure. 

9.5 No Buyer Liability. Notwithstanding any provision to the contrary contained in this 
Agreement, Buyer shall have no obligation to pay Supplier in respect of any 
Product Supplier is unable to deliver or Buyer is unable to receive in accordance 
with the requirements of this Agreement due to an Emergency or Force Majeure. 

10. CURTAILMENT & DISPATCHABILITY 

10.1 Transmission Provider Instructions. Supplier shall obey all Transmission Provider 
Instructions for curtailment of Energy by the Transmission Provider or any Electric 
System Authority.  

10.2 Curtailments. Without limiting Section 10.1, Buyer shall not be obligated to 
purchase, receive, pay for or pay any damages associated with or impose any 
liability on Buyer with respect to, compliance or curtailment of Energy by Supplier 
made in response to any orders for curtailment provided for in Section 10.1, 
including in respect of Net Energy (or associated Renewable Energy Benefits) not 
delivered to the Delivery Point for any reason other than an Economic Curtailment, 
including due to any of the following: (a) an Emergency or any other similar 
situation that affects the normal functioning of the transmission system; (b) system 
improvements, scheduled maintenance, or unscheduled maintenance at or beyond 
the Delivery Point; (c) the interconnection between the Facility and the 
Transmission System is disconnected, suspended or interrupted, in whole or in part; 
(d) the Transmission Provider, Electric System Authority or Market Operator 
directs a general curtailment, reduction or re-dispatch of generation in the area 
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(which would include the Net Energy), for any reason, even if such curtailment, 
reduction or re-dispatch directive is carried out by Buyer, which may fulfill such 
directive by acting in its sole discretion; (e) if Buyer curtails or otherwise reduces 
the Net Energy in order to meet its obligations to the Transmission Provider, 
Electric System Authority or Market Operator to operate within system limitations; 
(f) the Facility’s Energy is not received because the Facility is not fully integrated 
or synchronized with the Transmission System; or (g) an event of Force Majeure 
prevents either Party from delivering or receiving Net Energy at the Delivery Point. 

10.3 Curtailed Product. The amount of Net Energy curtailed under Sections 10.1 or 10.2 
(“Curtailed Product”) shall be reasonably determined by Supplier after the 
curtailment has ended based upon the Net Energy that would have been generated 
and delivered to Buyer at the Delivery Point consistent with the provisions of this 
Agreement, but that was not generated and delivered solely as a result of such 
curtailment. Supplier shall promptly provide Buyer with such information and data 
as Buyer may request to confirm the amount of the Curtailed Product that was not 
generated as a result of the curtailment. During any such period of curtailment, 
Supplier shall not produce Energy or sell Product to any third party. Curtailed 
Product shall constitute Excused Product for purposes of calculating a Shortfall or 
PC Shortfall. Under no circumstance shall the provisions of this Section 10.3 apply 
to a curtailment of the Facility based upon an Emergency with respect to the 
Facility. 

10.4 Economic Curtailment. 

10.4.1 Buyer shall be permitted to require curtailment of Energy for economic 
reasons or otherwise refuse to take Product for economic reasons in 
accordance with the provisions of this Section 10.4 (“Economic 
Curtailment”). Buyer shall provide notice to Supplier of any Economic 
Curtailment, including the Delivery Hours in which Energy is to be 
curtailed, in accordance with the requirements of the Operating Procedures. 

10.4.2 Supplier shall obey all orders for Economic Curtailment issued by Buyer in 
accordance with Section 10.4.1. The amount of Net Energy curtailed under 
this Section 10.4.2 (“Economic Curtailed Product”) shall be reasonably 
determined by Supplier after the Economic Curtailment has ended based 
upon the Net Energy that would have been generated and delivered to Buyer 
at the Delivery Point consistent with the provisions of this Agreement, but 
that was not generated and delivered solely as a result of the Economic 
Curtailment. Supplier shall promptly provide Buyer with such information 
and data as Buyer may request to confirm the amount of the Economic 
Curtailed Product that was not generated as a result of the Economic 
Curtailment. During any period of Economic Curtailment, Supplier shall 
not produce Energy (to the extent curtailed by Buyer) or sell Product to any 
third party. Economic Curtailed Product shall constitute Excused Product 
for purposes of calculating a Shortfall or PC Shortfall and shall be paid for 
in accordance with Section 4.1.2.2. Under no circumstance shall the 
provisions of this Section 10.4.2 apply to a curtailment of the Facility based 
upon an Emergency with respect to the Facility. Buyer’s election to not 
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schedule the Storage Facility to be charged pursuant to a Charging Notice 
shall not in and of itself, nor shall Buyer’s scheduling of the Storage Facility 
more generally, be considered Economic Curtailment. 

10.4.3 For the avoidance of doubt, in no event shall curtailment of Energy pursuant 
to Section 10.1 or Section 10.2 be treated as Economic Curtailed Product. 

10.5 Network Resource Designation. Within sixty (60) days after the Effective Date, 
Buyer will submit an application to Transmission Provider to designate the Facility 
as a Network Resource.  Supplier will provide all information related to the Facility 
required for such application within thirty (30) days after the Effective Date. Buyer 
will provide a copy of such application to Supplier. 

11. PLANNED OUTAGES 

11.1 Approvals. Supplier shall request and obtain Buyer’s prior written approval, which 
approval shall not be unreasonably withheld, before conducting any non-forced 
outage of the Facility or reducing the capability of the Generating Facility to deliver 
the Supply Amount or the Storage Facility to receive Charging Energy or deliver 
Discharging Energy (each such reduction or outage, a “Planned Outage”) so as to 
minimize the impact on the availability of the Facility. Supplier shall only schedule 
Planned Outages during the months of March, April, October and November, 
unless otherwise approved by Buyer, and as may be otherwise restricted by Law. 

11.2 Schedules. Planned Outages will be scheduled and conducted in accordance with 
the following: 

11.2.1 Supplier shall provide Buyer with a schedule of proposed Planned Outages: 
(a) within ninety (90) days prior to the Commercial Operation Date for the 
remainder of the year, and (b) on or before October 1 of each Contract Year 
for the upcoming Contract Year; provided, that if the Commercial 
Operation Date is scheduled on or after October 1 of the Stub Period, then 
Supplier shall provide Buyer with a schedule of Planned Outages for both 
the remainder of the year and for the upcoming Contract Year. Supplier 
shall provide Buyer with a schedule of proposed Planned Outages for the 
remainder of the year or upcoming Contract Year, as applicable. The 
proposed schedule will designate the Delivery Hours and amount (in MW) 
in which the Energy will be reduced in whole or in part by the proposed 
Planned Outages. Each proposed schedule shall include all applicable 
information, including the following: the month, day and Delivery Hour 
each requested outage will begin and conclude, the facilities impacted, the 
purpose of the requested outage, and any other relevant information. The 
total combined Supply Amounts for the Delivery Hours of Planned Outages 
in any Contract Year shall not exceed four percent (4%) of the MWhs 
comprising the Annual Supply Amount (prorated for the Stub Period, if any) 
unless otherwise approved by Buyer. 

11.2.2 Buyer shall promptly review Supplier’s proposed schedule of Planned 
Outages and either require modifications or approve the proposed schedule 
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within thirty (30) days of Buyer’s receipt of such schedule. If Buyer requires 
modifications to the proposed schedule, then Supplier shall promptly 
circulate a revised schedule of Planned Outages to Buyer consistent with 
Buyer’s requested modifications. Under no circumstances will Supplier 
schedule Planned Outages to occur during the Summer Months. Product 
not delivered to Buyer during periods of Planned Outages, up to the MW 
specified, (a) will comprise Excused Product to the extent such Planned 
Outages are conducted in accordance with the Planned Outage schedule 
approved by Buyer in accordance with this Article 11, and (b) will not 
comprise Excused Product to the extent any outage period or MW exceed 
that set forth in the Planned Outage schedule approved by Buyer in 
accordance with this Article 11, or is not approved by Buyer. Supplier shall 
make reasonable efforts to accommodate any proposed revisions by Buyer 
to the approved Planned Outage schedule. 

11.2.3 Regardless of approval of a Planned Outage, Supplier shall not start a 
Planned Outage on the Facility without confirming the approved Planned 
Outage with Buyer’s Operating Representative five (5) Business Days prior 
to the start of such Planned Outage. 

11.2.4 If following a notice pursuant to Section 11.2.3, Buyer requests that 
Supplier not undertake an approved Planned Outage as scheduled, for 
reasons other than Force Majeure, Transmission Provider Instruction or 
Emergency, then Supplier may promptly deliver to Buyer a written 
reasonable estimate of the costs expected to be incurred as a result of 
Supplier not undertaking the Planned Outage as scheduled. If Buyer agrees 
to the estimated costs, then Supplier shall not undertake the Planned Outage, 
and Buyer shall reimburse Supplier for its documented out-of-pocket costs 
actually incurred by Supplier in connection with not undertaking such 
Planned Outage (not to exceed the written estimated costs prepared by 
Supplier and delivered to Buyer). Any Planned Outage that is not instituted 
pursuant to this Section 11.2.4 will be rescheduled to occur in the same 
Contract Year in which it was originally scheduled, in accordance with 
Section 11.2.2. 

12. REPORTS; OPERATIONAL LOG 

12.1 Copies of Communications. Supplier shall promptly provide Buyer with copies of 
any orders, decrees, letters or other written communications to or from any 
Governmental Authority asserting or indicating any violation of Laws which relate 
to Supplier or construction, operation or maintenance of the Facility. Supplier shall 
keep Buyer apprised of the status of any such matters. 

12.2 Notification of Facility Regulatory Status. Supplier shall notify Buyer of the 
regulatory status of the Facility as an EWG or QF no later than ninety (90) days 
prior to the Operation Date, and will provide Buyer with evidence documenting 
receipt of the required Governmental Approvals related to such designation (as such 
approvals are set forth in Exhibit 10). Following the Operation Date, Supplier shall 
notify Buyer, as soon as practicable, of any changes in regulatory status of the 
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Facility, and will provide Buyer with evidence documenting receipt of the required 
Governmental Approvals related to such changed regulatory status (as such 
approvals are set forth in Exhibit 10) and reasonable support data requested by 
Buyer. 

12.3 Notices of Change in Facility. In addition to any consent required pursuant to 
Section 8.7, Supplier shall provide notice to Buyer as soon as practicable prior to 
any temporary or permanent change to the performance, operating characteristics, 
or major generation components (such as turbines, generators, inverters, solar 
panels or similar equipment, as applicable) of the Facility. Such notice shall 
describe any changes, expected or otherwise, to the Expected Nameplate Capacity 
Rating, generating capability, the rate of production and delivery of Net Energy, 
Discharging Energy and other Product, interconnection and transmission issues, 
and any additional information requested by Buyer. 

12.4 Project Reports and Project Review Meetings. 

12.4.1 Prior to the Commercial Operation Date. Prior to the Commercial Operation 
Date, Supplier shall provide to Buyer a monthly project report, in form and 
substance reasonably satisfactory to Buyer, which shall include the 
following: status in obtaining Project Milestones, including level one 
schedule; progress in obtaining any Governmental Approvals in connection 
with achieving the Commercial Operation Date; and a discussion of 
Supplier’s progress with respect to the satisfaction or achievement of each 
Project Milestone, including a reasonable description of any material facts, 
events or circumstances which reasonably could be expected to delay 
Supplier in satisfying or achieving any Project Milestone within the period 
of time required pursuant to Exhibit 6; and the contact information for one 
or more persons with oversight and responsibility for the subject matter of 
the information contained in the monthly report who shall be available to 
meet with and answer questions from Buyer with respect to each report. The 
monthly project reports will be provided to Buyer no later than ten (10) 
Business Days after expiration of the previous month. The Parties shall 
conduct meetings every six (6) months (or more frequently if requested by 
Buyer) to review this data and any information related to Supplier’s 
completion of or progress toward the Project Milestone activities listed in 
Exhibit 6. In addition to any other requirements for Commercial Operation 
under this Agreement, Supplier shall: (a) provide notice to Buyer of its best 
estimate of the projected Operation Date, and Commercial Operation Date; 
(b) notify Buyer as soon as Supplier becomes aware of any changes in such 
projected dates: and (c) coordinate with Buyer regarding the 
commencement of operation of the Facility. In addition to the foregoing, 
Supplier will provide Buyer with such other operational or technical data as 
Buyer may reasonably request and as may be reasonably necessary to 
determine Supplier’s compliance with its obligations hereunder and its 
progress toward Commercial Operation. 

12.4.2 After Commercial Operation Date. After the Commercial Operation Date, 
Supplier shall provide to Buyer no later than January 31 and July 15 in each 
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year throughout the Term, in electronic format, a report which shall include 
all pertinent information in connection with the Facility, including: (a) all 
weather data from any collection device measuring data with respect to the 
Facility (such as a met tower or similar measurement device) in a format 
suitable to be uploaded directly to the then current version of System 
Advisor Model or other applicable weather modeling tool determined by 
Buyer; (b) any available site condition reports; (c) all reporting information 
maintained in the operational log and any other SCADA data from the 
Facility; (d) any reports pertaining to the Facility resource and such other 
data and reports as may be reasonably requested by Buyer and which should 
be maintained by Supplier in accordance with Good Utility Practice for the 
relevant technology; and (e) any reports or other data with respect to the 
Facility or the Facility resource as may be requested by the PUCN or any 
other Governmental Authority. In addition, Supplier shall provide remote 
access to Buyer for the Facility’s operations and maintenance data for 
purposes of Buyer integrating such data into Buyer’s Monitoring & 
Diagnostics center. 

12.4.3 Operations Log. Supplier shall maintain in accordance with Good Utility 
Practice an operations log, which shall include: (a) all Planned Outages and 
unplanned outages, alarms, circuit breaker trip operations, partial deratings 
of equipment, mechanical impairments defects or unavailability with 
respect to generating equipment; (b) the cause (including any root cause 
analysis undertaken) and remediation undertaken by Supplier with respect 
to the events listed in (a); (c) the Delivered Amounts for the Stub Period 
and each Contract Year; and (d) any other significant event or information 
related to the operation of the Facility or the delivery of Net Energy or other 
Product. The operations logs shall be available for inspection by Buyer upon 
forty-eight (48) hours’ notice together with all data maintained by Supplier 
as support for such logs. Supplier shall be responsible for maintaining 
sufficient evidentiary support in order to document the information 
contained in such operation logs. 

12.5 Financial Information. Within thirty (30) days of Buyer’s written request, Supplier 
shall provide Buyer with copies of Supplier’s (or Supplier’s ultimate parent’s) most 
recent quarterly and annual unaudited financial statements, which financial 
statements shall be prepared in accordance with generally accepted accounting 
principles. If the financial statements of Supplier’s ultimate parent are publicly 
available electronically on its website, Supplier is deemed to have met the 
requirements of this Section 12.5. 

12.6 Information to Governmental Authorities. Supplier shall, promptly upon written 
request from Buyer, provide Buyer with data collected by Supplier related to the 
construction, operation and maintenance of the Facility reasonably required by 
Buyer or an Affiliate thereof for reports to, and information requests from, any 
Governmental Authority, or any intervenor or party in any rate case or regulatory 
proceeding of Buyer or an Affiliate thereof. In addition, Supplier shall provide to 
Buyer copies of all submittals to a Governmental Authority directed by Buyer and 

57 



Page 63 of 231

 

  
 

         
         

       
       

 

  
     

          
       

   
        

         
        

  
        

          
        

  
    

    
 

         
       

   
        

      
          

    
       
      

    
   

      
         

        
         

         

  

    
        

         
      

REN-18-SOS(a) 
Page 61 of 206

related to the operation of the Facility with a certificate that the contents of the 
submittals are true and accurate to the best of Supplier’s knowledge after due 
inquiry. Supplier shall use best efforts to provide this information to Buyer with 
sufficient advance notice to enable Buyer to review such information and meet any 
submission deadlines imposed by the requesting Governmental Authority. 

12.7 Accounting Standards. If Buyer or one of its Affiliates determines that it may hold 
a variable interest in Supplier under the Accounting Standards Codification 
(“ASC”) 810, Consolidation of Variable Interest Entities, or requirements of Law, 
but it lacks the information necessary to make a definitive conclusion, Supplier 
hereby agrees to provide, upon Buyer’s written request, sufficient financial and 
ownership information so that Buyer or its Affiliate may confirm whether a variable 
interest does exist under ASC 810 or requirements of Law. If Buyer or its Affiliate 
determines that, it holds such a variable interest in Supplier, Supplier hereby agrees 
to provide, upon Buyer’s written request, sufficient financial and other information 
to Buyer or its Affiliate so that Buyer may properly consolidate the entity in which 
it holds the variable interest or present the disclosures required by ASC 810 or 
applicable Law. Supplier shall have the right to seek confidential treatment of any 
such information from any Governmental Authority entitled to receive such 
information. Information provided pursuant to this Section 12.7 is subject to 
Buyer’s rights to disclose such information pursuant to this Agreement and 
pursuant to any applicable requirements of Law. 

12.8 Documents to Governmental Authorities. Supplier shall provide to Buyer a copy of 
any statement, application, or report or any document submitted to or received from 
any Governmental Authority relating to operation and maintenance of the Facility 
no later than ten (10) Business Days of receipt or transmission of such documents 
by Supplier. 

12.9 Environmental Information. Supplier shall, no later than ten (10) Business Days 
after receipt of a written request from Buyer, provide Buyer with all data reasonably 
requested by Buyer relating to environmental information under any Required 
Facility Document listed in Exhibit 12 or otherwise in effect with respect to the 
Facility. Supplier shall further provide Buyer with information relating to 
environmental impact mitigation measures it is taking in connection with the 
Facility’s construction or operation that are required by any Governmental 
Authority. As soon as practicable after it is known to Supplier, Supplier shall 
disclose to Buyer: (a) the extent of any actual or alleged violation of any 
Environmental Laws arising out of the construction or operation of the Facility, or 
(b) the actual or alleged presence of Environmental Contamination at the Facility 
or on the Project Site, or (c) occurrence of any enforcement, legal or regulatory 
action or proceeding relating to the foregoing. 

13. COMMUNICATIONS 

13.1 Supplier’s Operating Representative. Supplier’s Operating Representative shall be 
available to address and make decisions on all operational matters under this 
Agreement on a twenty-four (24) hour per day, seven (7) day per week basis. 
Supplier shall, at its expense, provide a protocol with Buyer’s Operating 
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Representative at Buyer’s operations center and with Buyer’s scheduling personnel, 
as listed on Exhibit 4, to maintain communications between personnel at the 
Facility and Buyer’s Operating Representative, Buyer’s schedulers and Electric 
System Authorities at all times. 

13.2 Communications. In connection with meeting its obligations pursuant to this 
Article 13, Supplier shall provide at its expense: 

13.2.1 For the purposes of telemetering, a telecommunications circuit from the 
Facility to Buyer’s operations center, or other readily accessible real-time 
performance monitoring (e.g., a web-based performance monitoring 
system); 

13.2.2 Two (2) dedicated and geographically diverse T1 lines, including any T1 
circuit isolation gear required by the local T1 provider, for purposes of 
accessing Buyer’s metering equipment and for communications with 
Buyer’s operations center. The T1 line will originate at Buyer’s telecom 
equipment location at Supplier’s facility and terminate at a location to be 
specified by Buyer; and 

13.2.3 Equipment to transmit to and receive email from Buyer and the Balancing 
Authority Area Operator, including cellular telephones. 

14. SCHEDULING NOTIFICATION 

14.1 Scheduling Notification. Supplier shall provide to Buyer’s Operating 
Representative notices containing information including Supplier’s good faith daily 
and hourly forecast of the Delivered Amount, Planned Outages, Derating, other 
outages and similar changes that may affect the Delivered Amount and the 
availability of Product otherwise, in accordance with the Availability Notice 
procedures in Section 14.2. 

14.2 Availability Notice Procedures. 

14.2.1 No later than 05:00 PPT each day or as otherwise specified in the Operating 
Procedures or by Buyer consistent with Good Utility Practice, Supplier shall 
deliver to Buyer’s Operating Representative an Availability Notice in the 
form set forth in Exhibit 8 and containing such information as may be 
required by the Operating Procedures. The Availability Notice will cover 
WECC scheduling practices for day-ahead energy or such other period 
specified by Buyer consistent with Good Utility Practice. The Parties agree 
to modify the Availability Notice as may be required consistent with other 
scheduling practices which may be applicable to the Facility from time to 
time. 

14.2.2 Supplier shall update the Availability Notice and notify Buyer’s Operating 
Representative (a) as soon as practical after becoming aware of (i) an 
expected Derating; or (ii) an expected increase of Delivered Amount, or (b) 
as otherwise provided for in the Operating Procedures. 
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14.2.3 The information in the Availability Notice, including the forecasted 
Delivered Amount, will be Supplier’s good faith forecast and will indicate 
any Delivery Hour for which the Delivered Amount is expected to be less 
than or greater than the Supply Amount. 

14.2.4 In the event of a Derating of the Facility, Supplier shall provide: (a) the 
extent, if any, to which the Derating is attributable to a Planned Outage; (b) 
the magnitude of the Derating; (c) the Delivery Hours during which the 
Derating is expected to apply; and (d) the cause of the Derating. 

14.3 Storage Facility Scheduling. During the Term, Buyer has the exclusive right to 
schedule or designate the Storage Facility to deliver the Storage Product to Buyer 
and/or accept Charging Energy, in accordance with the Operating Procedures and 
the operational requirements specified in Exhibit 1. The operational requirements 
specified in Exhibit 1 will allow Buyer to schedule the Storage Facility for seven 
(7) days per week and twenty-four (24) hours per day (including holidays) for all 
available components of the Storage Product, unless the Storage Facility is, in 
whole or in part, incapable of operations due to Force Majeure, an Emergency, 
Transmission Provider Instructions or a Planned Outage. During the Term, Supplier 
shall operate the Storage Facility to charge or discharge the Storage Facility in 
accordance with Buyer’s instruction pursuant to Section 3.4.6. During the Term, 
Supplier shall not dispatch and operate the Storage Facility other than pursuant to 
an instruction by Buyer pursuant to Section 3.4.6. 

15. COMPLIANCE 

15.1 Laws. Each Party shall comply with all applicable Laws in connection with the 
performance of its obligations under this Agreement. Supplier shall comply with 
all Laws to ensure that, the Generating Facility is at all times a Renewable Energy 
System and Supplier is at all times in compliance with all requirements of a 
renewable energy generator as set forth in the Renewable Energy Law, and shall, 
at its sole expense, maintain in full force and effect all relevant material 
Governmental Approvals required for the maintenance of the Facility and the 
performance of its obligations under this Agreement. Each Party and its 
representatives shall comply with all relevant requirements of each Electric System 
Authority, Transmission Provider and each Governmental Authority to ensure the 
safety of its employees and the public. 

15.2 Good Utility Practice. Each of Buyer and Supplier shall perform, or cause to be 
performed, its obligations under this Agreement in all material respects in 
accordance with Good Utility Practice. 

15.3 Safety of Premises. 

15.3.1 Supplier shall maintain each such real property agreement, including leases 
and easements, required for the construction, ownership, operation and 
maintenance of the Storage Facility or the performance of any obligations 
of Supplier in this Agreement through the period when such real property 
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agreement is required for any such purpose in accordance with Good Utility 
Practice and applicable requirements of Law. 

15.3.2 Supplier shall ensure that there is no less than (i) a twenty-five (25) yard 
perimeter of gravel surrounding the Storage Facility in accordance with the 
National Fire Protection Association’s Standard 855 (Installation of 
Stationary Energy Storage Systems) and (ii) an additional twenty-five (25) 
yard vegetation-free perimeter (maintained by mowing or tilling or other 
mechanical or manual removal of vegetation) surrounding the entire gravel 
perimeter in clause (i) above. Failure of Supplier to comply with the 
immediately preceding sentence within ten (10) days after Buyer giving 
Notice thereof to Supplier shall be an Event of Default by Supplier. 

15.3.3 Supplier shall provide written notice to the county in which the Facility is 
located, the local fire department having jurisdiction over the Project Site 
and any other applicable Governmental Authority prior to Supplier’s, 
Construction Contractor’s or any Major Equipment Contractor’s (as the 
case may be) transportation to or from the Project Site of (i) of any 
flammable materials or (ii) any batteries comprising the Storage Facility. 
Supplier shall provide such notice as soon as reasonably practicable prior to 
such transportation, and Supplier shall ensure that it and its Construction 
Contractors and Major Equipment Contractors adhere to Good Utility 
Practice and all applicable Laws with respect to such transportation. 

16. APPROVALS 

16.1 Condition Precedent. Notwithstanding any provision to the contrary contained in 
this Agreement, Articles 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, and 15 of this 
Agreement, and each Party’s respective rights and obligations thereunder, shall not 
become effective unless and until Buyer has obtained the PUCN Approval 
described in Section 16.2 before the PUCN Approval Deadline in form and 
substance satisfactory to Buyer in its sole discretion.  

16.2 PUCN Approval. Within one hundred eighty (180) days after the Effective Date 
and in accordance with the requirements of Law, Buyer shall submit this Agreement 
to the PUCN for approval (“PUCN Approval”), which approval means a final order 
issued by the PUCN pursuant to NRS Section 704.751 accepting Buyer’s 2025 
triannual Integrated Resource Plan, which order (a) approves the transactions 
contemplated by this Agreement, in form and substance satisfactory to Buyer in its 
sole discretion, and (b) is not the subject of (i) a petition for reconsideration or 
rehearing filed pursuant to NAC Section 703.801, (ii) a petition for judicial review 
filed pursuant to NRS Section 703.373, or (iii) a petition for a preliminary 
injunction filed pursuant to NRS Section 703.374 (the expiration of the dates for 
items (b)(i), (ii) and (iii) with respect to such PUCN Approval being the “PUCN 
Approval Date”), and which PUCN Approval includes: 

16.2.1 A determination that the terms and conditions of this Agreement are just 
and reasonable; and 
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16.2.2 A determination that the costs of purchasing Product under this Agreement 
are prudently incurred and that Buyer may recover all just and reasonable 
costs of Product purchased under this Agreement. 

16.2.3 Buyer will promptly notify Supplier after PUCN Approval is obtained or 
if the PUCN does not grant PUCN Approval. 

16.3 Failure to Obtain PUCN Approval; Conditions of PUCN Approval. If the PUCN 
fails to grant the PUCN Approval on or before the PUCN Approval Deadline or 
grants the PUCN Approval on or before the PUCN Approval Deadline, but in form 
and substance not acceptable to Buyer in its sole discretion, then within thirty (30) 
days after the PUCN Approval Deadline or the date PUCN grants the PUCN 
Approval, as the case may be, Buyer shall have the right to terminate this 
Agreement upon ten (10) Business Days prior written notice to Supplier. Under no 
circumstances shall either Party have any liability to the other Party due to the 
failure of the PUCN to grant PUCN Approval by the PUCN Approval Deadline or 
the inclusion of conditions to the PUCN Approval which are unacceptable to Buyer. 

16.4 Cooperation. If requested by Buyer, Supplier shall cooperate with Buyer as Buyer 
may deem necessary in order to obtain any Governmental Approval (including the 
PUCN Approval, and any FERC approval) in connection with this Agreement, 
including providing affidavits, providing timely responses to data requests of the 
relevant Governmental Authority, intervening in any relevant dockets, and 
requesting “commenter” or “intervener” status in any relevant docket. Each Party 
agrees to notify the other Party of any significant developments in obtaining any 
Governmental Approval in connection with achieving Commercial Operation of 
the Facility, including the PUCN Approval. Each Party shall use reasonable efforts 
to obtain such required Governmental Approvals and shall exercise due diligence 
and shall act in good faith to cooperate with and assist each other in acquiring each 
Governmental Approval necessary to effectuate this Agreement. 

17. SECURITY 

17.1 Development Security. As a condition of Buyer’s execution of and continuing 
obligations under this Agreement, Supplier shall provide to Buyer, as security for 
the performance of Supplier’s obligations hereunder, either: (a) a letter of credit 
from a Qualified Financial Institution substantially and in all material respects in 
the form attached hereto as Exhibit 17 (or such other form acceptable to Buyer); or 
(b) a cash deposit, with (a) or (b), as applicable, in an amount equal to Thirty 
Million Dollars ($30,000,000.00) (the “Development Security”). Supplier shall 
post the Development Security with Buyer within fifteen (15) Business Days after 
the Effective Date. Upon the PUCN Approval Date, the Development Security shall 
increase to an amount equal to Eighty-Five Million Dollars ($85,000,000.00). The 
revised Development Security shall be posted within five (5) Business Days after 
the PUCN Approval Date and be maintained until fifteen (15) Business Days after 
the Commercial Operation Date. Buyer shall have the right to draw upon the 
Development Security, at Buyer’s sole discretion: (i) as a non-exclusive remedy 
available to Buyer under Article 24; (ii) in the event Supplier fails to achieve 
Commercial Operation by the Commercial Operation Deadline and fails to pay 
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Daily Delay Damages as provided in Section 8.5.1; (iii) if Supplier fails to make 
any payments owing under this Agreement; or (iv) if Supplier fails to reimburse 
Buyer for costs, including Replacement Costs, PC Replacement Costs and 
Penalties, that Buyer has incurred or may incur as a result of Supplier’s failure to 
perform its obligations under this Agreement. Unless this Agreement is terminated, 
any such drawing on the Development Security by Buyer shall give rise to an 
obligation of Supplier to replenish the Development Security to its required amount 
within two (2) Business Days of the drawing. In the event that no amounts are due 
and owing by Supplier to Buyer under this Agreement and Supplier has provided 
the Operating Security to Buyer, the Development Security shall be released to 
Supplier upon the earlier of (x) termination of this Agreement in accordance with 
its terms or (y) the fifteenth (15th) Business Day after the Facility achieves 
Commercial Operation. With the consent of Buyer, Supplier may apply and 
maintain the Development Security as a portion of Operating Security required to 
be provided by Supplier pursuant to Section 17.2. 

17.2 Operating Security. As a condition to achieving Commercial Operation, Supplier 
shall provide to Buyer, as security for the performance of Supplier’s obligations 
hereunder, either: (a) a letter of credit from a Qualified Financial Institution 
substantially and in all material respects in the form attached hereto as Exhibit 17 
(or such other form acceptable to Buyer); or (b) a cash deposit, with (a) or (b), as 
applicable, in an amount equal to in an amount equal to Sixty-Three Million Two 
Hundred Sixty-Nine Thousand Seven Hundred Dollars ($63,269,700.00) (the 
“Operating Security”). Supplier shall post the Operating Security with Buyer no 
later than five (5) Business Days prior to the Commercial Operation Date. Buyer 
shall have the right to draw upon the Operating Security, at Buyer’s sole discretion: 
(1) as a non-exclusive remedy available to Buyer in the event this Agreement is 
terminated under Article 24; (2) in the event Supplier fails to make any payments 
owing under this Agreement; or (3) if Supplier fails to reimburse Buyer for costs, 
including Replacement Costs, PC Replacement Costs and Penalties that Buyer has 
incurred or may incur as a result of Supplier’s failure to perform its obligations 
under this Agreement. Unless this Agreement is terminated, any such drawing on 
the Operating Security by Buyer shall give rise to an obligation of Supplier to 
replenish the Operating Security in the form of a Letter of credit or cash deposit to 
its original amount within two (2) Business Days of the drawing. In the event that 
no amounts are due and owing by Supplier to Buyer under this Agreement, the 
Operating Security shall be released to Supplier upon the fifteenth (15th) Business 
Day after the earlier of (x) termination of this Agreement in accordance with its 
terms or (y) the expiration of the Term. 

17.3 Letters of Credit. With respect to any letter of credit posted by Supplier as 
Development Security or Operating Security: (a) no later than thirty (30) days prior 
to the expiration date of any such letter of credit, Supplier shall cause the letter of 
credit to be renewed or replaced with another letter of credit in an amount satisfying 
the requirements of Sections 17.1 and 17.2, as applicable; (b) in addition to the 
conditions specified in Sections 17.1 and 17.2, Buyer shall have the right to draw 
on such letter of credit, at Buyer’s sole discretion and hold the cash received in 
accordance with this Agreement, (i) if such letter of credit has not been renewed or 
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replaced at least thirty (30) days prior to the date of its expiration or (ii) if the Credit 
Rating of the financial institution that issued such letter of credit has been 
downgraded to below that required of a Qualified Financial Institution and Supplier 
has not caused a replacement letter of credit to be issued for the benefit of Buyer 
within five (5) Business Days of such downgrade pursuant to Section 17.4. 

17.4 Maintaining Letter of Credit. If at any time after the Effective Date of this 
Agreement, Standard & Poor’s, Moody’s or another nationally recognized firm 
downgrades the Credit Rating of the financial institution issuing a letter of credit 
pursuant to this Agreement to below that required of a Qualified Financial 
Institution, then Supplier shall: (a) provide Buyer with written notice of such 
downgrade within two (2) Business Days of Supplier being notified of any such 
downgrade; and (b) cause a replacement letter of credit satisfying the conditions of 
Section 17.3 or other acceptable Development Security or Operating Security, as 
applicable, to be issued in favor of Buyer within five (5) Business Days of such 
downgrade. In the event such a downgrade also constitutes an Event of Default 
pursuant to Article 24, then the requirements of this Section 17.4 are in addition to, 
and not in lieu of, the provisions of Article 24. Supplier shall take all necessary 
action and shall be in compliance with Section 17.1 and/or Section 17.2, as the case 
may be, within five (5) Business Days of the downgrade. 

17.5 [Reserved]. 

17.6 No Interest on Supplier Security. Supplier shall not earn or be entitled to any 
interest on any security provided pursuant to this Article 17, including any cash 
amounts deposited. 

17.7 Grant of Security Interest. To secure its obligations under this Agreement, Supplier 
hereby grants to Buyer, as the secured party, a present and continuing security 
interest in, and lien on (and right of setoff against), and assignment of, all 
Development Security or Operating Security, as the case may be, posted with Buyer 
in the form of cash collateral and cash equivalent collateral and any and all proceeds 
resulting therefrom or the liquidation thereof, whether now or hereafter held by, on 
behalf of, or for the benefit of, Buyer. Supplier agrees to take such action as Buyer 
reasonably requires in order to perfect a first-priority security interest in, and lien 
on (and right of setoff against), such performance assurance and any and all 
proceeds resulting therefrom or from the liquidation thereof. Upon or any time after 
the occurrence or deemed occurrence and during the continuation of an Event of 
Default, Buyer, as the Non-Defaulting Party, may do any one or more of the 
following: (a) exercise any of the rights and remedies of a secured party with 
respect to all Development Security or Operating Security, as applicable, including 
any such rights and remedies under Law then in effect; (b) exercise its right of setoff 
against any and all property of Supplier, as the Defaulting Party, in the possession 
of Buyer or Buyer’s agent; (c) draw on any outstanding letter of credit issued for 
its benefit; and (d) liquidate all Development Security or Operating Security, as 
applicable, then held by or for the benefit of Buyer free from any claim or right of 
any nature whatsoever by Supplier, including any equity or right of purchase or 
redemption by Supplier. Buyer shall apply the proceeds of the collateral realized 
upon the exercise of any such rights or remedies to reduce Supplier’s obligations 
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under the Agreement (Supplier remaining liable for any amounts owing to Buyer 
after such application), subject to Buyer’s obligation to return any surplus proceeds 
remaining after such obligations are satisfied in full. 

17.8 Waiver of Buyer Security. Supplier hereby waives any and all rights it may have, 
including rights at Law or otherwise, to require Buyer to provide financial 
assurances or security (including cash, letters of credit, bonds or other collateral) in 
respect of its obligations under this Agreement. 

17.9 Security is Not a Limit on Supplier’s Liability. The security contemplated by this 
Agreement: (a) constitutes security for, but is not a limitation of, Supplier’s 
obligations hereunder; and (b) shall not be Buyer’s exclusive remedy for Supplier’s 
failure to perform in accordance with this Agreement.   

18. INDEMNIFICATION 

18.1 Indemnification for Losses. Each Party to this Agreement (the “Indemnifying 
Party”) shall indemnify, defend and hold harmless, on and after state and federal 
Tax basis, the other Party, its Affiliates, and each of their officers, directors, 
employees, attorneys, agents and successors and assigns (each an “Indemnified 
Party”) from, for and against any and all Losses arising out of, relating to, or 
resulting from the Indemnifying Party’s breach, or performance or non-
performance of its obligations under this Agreement, including the Indemnifying 
Party’s negligence and willful misconduct (including reasonable attorneys’ fees 
and costs); provided, however, that no Party shall be indemnified hereunder for any 
Loss to the extent resulting from its own gross negligence, fraud or willful 
misconduct. Supplier shall be solely responsible for (and shall defend and hold 
Buyer harmless against) any damage that may occur as a direct result of Supplier’s 
acts that affect the Transmission System. In addition to and not in limitation on the 
foregoing indemnification, Supplier (as the Indemnifying Party) shall indemnify, 
defend and hold harmless, on an after state and federal Tax basis, Buyer, its 
Affiliates, and each of their officers, directors, employees, attorneys, agents and 
successors and assigns (each as an Indemnified Party) from, for and against any 
and all Losses incurred by each such Indemnified Party arising out of, relating to, 
or resulting from any action by any Governmental Authority due to noncompliance 
by Supplier with any applicable Laws or Governmental Approvals or the breach by 
Supplier of any of its representations, warranties or covenants in Sections 25.15, 
25.16, 25.17 or 25.19. 

18.1.1 In furtherance of the foregoing indemnification and not by way of limitation 
thereof, the Indemnifying Party hereby waives any defense it otherwise 
might have against the Indemnified Party under applicable workers’ 
compensation Laws. 

18.1.2 In claims against any Indemnified Party by an agent of the Indemnifying 
Party, or anyone directly or indirectly employed by them or anyone for 
whose acts the Indemnifying Party may be liable, the indemnification 
obligation under this Article 18 shall not be limited by a limitation on 
amount or type of damages, compensation or benefits payable by or for the 
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Indemnifying Party or a subcontractor under workers’ or workmen’s 
compensation acts, disability benefit acts or other employee benefit acts. 

18.2 No Negation of Existing Indemnities; Survival. Each Party’s indemnity obligations 
under this Agreement shall not be construed to negate, abridge or reduce other 
rights or obligations, which would otherwise exist at Law or in equity. The 
obligations contained herein shall survive the termination or expiration of this 
Agreement to the extent that any third-party claim is commenced during the 
applicable statute of limitations period. 

18.3 Indemnification Procedures. 

18.3.1 Any Indemnified Party seeking indemnification under this Agreement for 
any Loss shall give the Indemnifying Party notice of such Loss promptly 
but in any event on or before thirty (30) days after the Indemnified Party’s 
actual knowledge of such claim or action. Such notice shall describe the 
Loss in reasonable detail, and shall indicate the amount (estimated if 
necessary) of the Loss that has been, or may be sustained by, the 
Indemnified Party. To the extent that the Indemnifying Party will have been 
actually and materially prejudiced as a result of the failure to provide such 
notice, the Indemnified Party shall bear all responsibility for any additional 
costs or expenses incurred by the Indemnifying Party as a result of such 
failure to provide notice. 

18.3.2 In any action or proceeding brought against an Indemnified Party by reason 
of any claim indemnifiable hereunder, the Indemnifying Party may, at its 
sole option, elect to assume the defense at the Indemnifying Party’s 
expense, and shall have the right to control the defense thereof and to 
determine the settlement or compromise of any such action or proceeding. 
Notwithstanding the foregoing, an Indemnified Party shall in all cases be 
entitled to control its own defense in any action if it: 

18.3.2.1 May result in injunctions or other equitable remedies with respect 
to the Indemnified Party; 

18.3.2.2 May result in material liabilities which may not be fully 
indemnified hereunder; or 

18.3.2.3 May have a Material Adverse Effect on the Indemnified Party 
(including a Material Adverse Effect on the Tax liabilities, 
earnings, ongoing business relationships or regulation of the 
Indemnified Party) even if the Indemnifying Party pays all 
indemnification amounts in full. 

18.3.3 Subject to Section 18.3.2, neither Party may settle or compromise any claim 
for which indemnification is sought under this Agreement without the prior 
written consent of the other Party; provided, however, that said consent shall 
not be unreasonably withheld, conditioned or delayed. 
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19. LIMITATION OF LIABILITY 

19.1 Responsibility for Damages. Except where caused by the other Party’s breach or 
negligence or non-performance of its obligations under this Agreement, each Party 
shall be responsible for all physical damage to or destruction of the property, 
equipment and/or facilities owned by it, and each Party hereby releases the other 
Party from any reimbursement for such damage or destruction. 

19.2 Limitation on Damages. To the fullest extent permitted by Law and 
notwithstanding any other provisions of this Agreement to the contrary, except for 
Replacement Costs, PC Replacement Costs or payment made by either Party to 
satisfy Penalties or payments owing under Sections 3.4, 3.5, 7.6, 8.4, 8.5, 8.6, 15.1, 
17.1, 17.2, and 18.1, in no event shall a Party be liable to the other Party, whether 
in contract, warranty, tort, negligence, strict liability, or otherwise, for special, 
indirect, incidental, multiple, consequential (including lost profits or revenues, 
business interruption damages and lost business opportunities), exemplary or 
punitive damages related to, arising out of, or resulting from performance or 
nonperformance of this Agreement (unless due to the willful or intentional breach 
of this Agreement by such Party, in which case the limitation shall not apply). In 
addition, this limitation on damages shall not apply with respect to claims brought 
by unaffiliated third parties for which a Party is entitled to indemnification under 
this Agreement. 

19.3 Survival. The provisions of this Article 19 shall survive the termination or 
expiration of this Agreement. 

20. FORCE MAJEURE 

20.1 Excuse. Subject to the provisions of this Article 20, neither Party will be liable 
under this Agreement for any delay or failure in the performance of its obligations 
under this Agreement, nor will any such delay or failure become an Event of 
Default, to the extent such delay or failure is directly caused by an event of Force 
Majeure. Notwithstanding any other provision to the contrary contained in this 
Agreement, the sole relief available for an event of Force Majeure or claim of Force 
Majeure shall be an extension of time on a day-for-day basis for the period of 
demonstrated delay or failure directly caused by the event of Force Majeure. In no 
event shall an event of Force Majeure or claim of Force Majeure entitle Supplier to 
an increase to any compensation due Supplier hereunder.  In all circumstances, the 
Party seeking relief on the asserted basis of Force Majeure shall bear the burden to 
show that the requirements of this Article 20 have been met, that such Party is 
entitled to relief, and the extent of any relief to which such Party is entitled. 

20.2 Definition. “Force Majeure” or “an event of Force Majeure” means an event that: 
(a) is not reasonably anticipated as of the Effective Date; (b) is not within the 
reasonable control of the affected Party or any Person (of any tier) performing any 
portion of such Party’s obligations hereunder; (c) is not the result of the negligence, 
fault or failure to act by the affected Party or any Person (of any tier) performing 
any portion of such Party’s obligations hereunder; and (d) could not be overcome 
or its effects mitigated by the use of due diligence by the affected Party or any 
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Person (of any tier) performing any portion of such Party’s obligations hereunder. 
Force Majeure includes, but is not restricted to, events of the following types (but 
only to the extent that such an event, in consideration of the circumstances, satisfies 
the requirements set forth in the preceding sentence): acts of God such as storms, 
hail, hurricanes, floods, lightning, fire, explosion, earthquakes, or other natural 
disasters; civil disturbance; sabotage; strikes, lock-outs, or work stoppages, in each 
case, not attributable to the actions of the affected Party or any Person (of any tier) 
performing any portion of such Party’s obligations hereunder; action or restraint by 
court order or Governmental Authority (as long as the affected Party has not applied 
for or assisted in the application for, and has opposed to the extent reasonable, such 
action or restraint, and so long as the action or restraint does not arise out of the 
actions of the affected Party or any Person (of any tier) performing any portion of 
such Party’s obligations hereunder). 

20.3 Exclusions. 

20.3.1 Notwithstanding the foregoing, none of the following shall constitute Force 
Majeure: 

20.3.1.1 Economic hardship of either Party, including lack of money, or the 
breach of contract by any Person (of any tier) performing any 
portion of the affected Party’s obligations hereunder; 

20.3.1.2 The non-availability or reduced availability of the resource supply 
to generate electricity from the Generating Facility, including due 
to weather, high or low temperatures or climate conditions, except 
to the extent caused by acts of God which qualify as an 
independent event of Force Majeure at the Project Site; 

20.3.1.3 A Party’s failure to obtain or any delay or other problem 
associated with the issuance, suspension, renewal, administration 
or withdrawal of, or any other problem directly or indirectly 
relating to, any Governmental Approval from a Governmental 
Authority; 

20.3.1.4 A Party’s failure to meet a Project Milestone, except to the extent 
it is caused by an independent event of Force Majeure; 

20.3.1.5 The imposition of costs or Taxes on a Party; 

20.3.1.6 Supplier’s failure to obtain, or perform under, the IA, or its other 
contracts and obligations to Transmission Provider unless due to 
an independent event of Force Majeure; 

20.3.1.7 Supplier’s ability to sell, or Buyer’s ability to purchase energy, 
PCs (and equivalent rights in any other jurisdiction), Renewable 
Energy Benefits, or Capacity Rights at a more advantageous price 
than is provided hereunder; 
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20.3.1.8 Any breakdown or malfunction of the Facility’s equipment 
(including any serial equipment defect) that is not caused by an 
independent event of Force Majeure at the Project Site; 

20.3.1.9 Delay or failure of Supplier to obtain or perform any Required 
Facility Document unless due to an independent event of Force 
Majeure; 

20.3.1.10 Any delay, alleged breach of contract, or failure by the 
Transmission Provider unless due to an independent event of 
Force Majeure at the Project Site; 

20.3.1.11 Maintenance upgrade or repair of any facilities or right of way 
corridors whether performed by or for Supplier, or other third 
parties (except for repairs made necessary as a result of an 
independent event of Force Majeure at the Project Site); 

20.3.1.12 Inability to obtain any supply of goods or services, unless caused 
by an independent event of Force Majeure; 

20.3.1.13 Delays in customs or similar regulatory clearance, unless due to 
an independent event of Force Majeure; 

20.3.1.14 The imposition of tariffs, anti-dumping or countervailing duties 
that may apply to any products or equipment or other fines, 
penalties or other actions as a result of violation of Laws 
regarding unfair trade practices; 

20.3.1.15 The occurrence after the Effective Date of an enactment, 
promulgation, modification or repeal of one or more Laws, 
including regulations or national defense requirements that 
affects the cost or ability of either Party to perform under this 
Agreement; or 

20.3.1.16 The increased cost of electricity, materials, equipment, steel, 
labor, services, or transportation.; 

For the avoidance of doubt, the existence of the facts or 
circumstances described as exceptions to or qualifications of the 
exclusions to Force Majeure listed in the clauses above shall not 
establish the existence of Force Majeure, which shall only occur 
if the requirements of this Article 20 are fully satisfied. 

20.3.2 Each Party acknowledges the effects of COVID-19 and any known military 
conflict as of the Effective Date, and that no delay or failure in performance 
is expected based on the scope of such effects as of the Effective Date. Force 
Majeure relief related to COVID-19 or any such military conflict and their 
effects shall be permitted only to the extent of material direct impacts of 
COVID-19 or such military conflict of which the affected Party was not 
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aware, and should not reasonably have anticipated, as of the Effective Date, 
and provided that the criteria in the first sentence of Section 20.2 are met. 

20.4 Conditions. In addition to the conditions set forth in Section 20.2, a Party may rely 
on a claim of Force Majeure to excuse its performance only to the extent that such 
Party complies with the following requirements of Section 20.4.1 through 20.4.5; 
provided that if Supplier fails to comply with such requirements, it shall be deemed 
to waive any relief to which it would be otherwise entitled by virtue of such claim 
of Force Majeure: 

20.4.1 Provides prompt notice of such Force Majeure event to the other Party, 
giving an estimate of its expected duration and the probable impact on the 
performance of its obligations under this Agreement (which notice, in the 
case of Supplier, shall be provided within forty-eight (48) hours following 
such Force Majeure event); 

20.4.2 Exercises all reasonable efforts to continue to perform its obligations under 
this Agreement; 

20.4.3 Expeditiously takes action to correct or cure the Force Majeure event 
excusing performance so that the suspension of performance is no greater 
in scope and no longer in duration than is dictated by the event; provided, 
however, that nothing herein requires a Party to settle a strike or other labor 
dispute; 

20.4.4 Exercises all reasonable efforts to mitigate or limit damages to the other 
Party resulting from the Force Majeure event; and 

20.4.5 Provides prompt notice to the other Party of the cessation of the Force 
Majeure event giving rise to its excuse from performance. 

21. DISPUTES 

21.1 Dispute or Claim. Any cause of action, claim or dispute which either Party may 
have against the other Party arising out of or relating to this Agreement, including 
the interpretation of the terms hereof or any Laws that affect this Agreement, or the 
transactions contemplated hereunder, or the breach, termination or validity hereof 
(“Dispute”) shall be submitted in writing to the other Party. The written submission 
of any Dispute shall include a concise statement of the question or issue in dispute 
together with a statement listing the relevant facts and appropriate supporting 
documentation. 

21.2 Good Faith Resolution. The Parties agree to cooperate in good faith to expedite the 
resolution of any Dispute. Pending resolution of a Dispute, the Parties shall proceed 
diligently with the performance of their obligations under this Agreement. 

21.3 Informal Negotiation. The Parties shall first attempt in good faith to resolve any 
Dispute through informal negotiations by the Operating Representatives or 
Contract Representatives and senior management of each Party. If the Parties fail 
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to resolve any Dispute through informal negotiations within thirty (30) days after 
the Dispute is submitted in writing to the other Party in accordance with Section 
21.1, then either Party may exercise their rights at equity or law to resolve such 
Dispute. 

21.4 Jurisdiction, Venue. Each Party irrevocably: (a) submits to the exclusive 
jurisdiction of the federal and state courts located in the County of Washoe, State 
of Nevada; (b) waives any objection which it may have to the laying of jurisdiction 
or venue of any proceedings brought in any such court; and (c) waives any claim 
that such proceedings have been brought in an inconvenient forum. 

21.5 Recovery of Costs and Attorneys’ Fees. In the event of a Dispute arising from or 
relating to this Agreement, whether or not an action is commenced in any court to 
enforce any provision or for damages by reason of any alleged breach of this 
Agreement, the prevailing Party will be entitled to recover from the other Party all 
costs and attorneys’ fees reasonably incurred in resolving the Dispute. For purposes 
hereof, the “prevailing” Party need not prevail on every issue involved in the 
Dispute, but only on the main issue giving rise to the Dispute. 

21.6 Waiver of Jury Trial. TO THE FULLEST EXTENT PERMITTED BY LAW, 
EACH OF THE PARTIES HERETO WAIVES ANY RIGHT IT MAY HAVE TO 
A TRIAL BY JURY IN RESPECT OF LITIGATION DIRECTLY OR 
INDIRECTLY ARISING OUT OF, UNDER OR IN CONNECTION WITH THIS 
AGREEMENT. EACH PARTY FURTHER WAIVES ANY RIGHT TO 
CONSOLIDATE ANY ACTION IN WHICH A JURY TRIAL HAS BEEN 
WAIVED WITH ANY OTHER ACTION IN WHICH A JURY TRIAL CANNOT 
BE OR HAS NOT BEEN WAIVED. 

22. NATURE OF OBLIGATIONS 

22.1 Relationship of the Parties. The provisions of this Agreement shall not be construed 
to create an association, trust, partnership, or joint venture; or impose a trust or 
partnership duty, obligation, or liability or agency relationship between the Parties. 

22.2 No Public Dedication. By this Agreement, neither Party dedicates any part of its 
facilities nor the services provided under this Agreement to the public. 

23. ASSIGNMENT 

Except as stated below, neither this Agreement nor any of the rights or obligations 
hereunder shall be sold, transferred, assigned or otherwise disposed of (collectively, 
“Assigned,” “Assign,” “Assigning,” or “Assignment”, as the context may require) by either 
Party, including by operation of Law, without the prior written consent of the other Party, 
which consent shall not be unreasonably withheld. Any Assignment of this Agreement in 
violation of the foregoing shall be, at the option of the non-assigning Party, void.  
Furthermore, and notwithstanding anything in this Agreement to the contrary, except in the 
case of a Permitted Transfer (in which case Supplier shall provide the notice required by 
Section 23.2, Section 23.5 or Section 23.8, as applicable), in no event shall (a) Supplier 
Assign, whether in whole or in part, this Agreement nor any of its rights or obligations 

71 



Page 77 of 231

 

  
 

        
         

   
           

        
 

        
      

           
      

        
         

        
         

           
            

           
   

        
 

         
        

   
      

      
     

         
        
         

         
       

      
  

      
   

     
       

        
      

         
      

     
        

       
         

REN-18-SOS(a) 
Page 75 of 206

hereunder to any Person (including an Affiliate) prior to the PUCN Approval Date without 
the prior written consent of Buyer; (b) Supplier Assign, whether directly or indirectly, its 
ownership interest in the Facility to any Person prior to the PUCN Approval Date without 
the prior written consent of Buyer; or (c) a Controlling Interest in Supplier be Assigned, 
whether directly or indirectly and whether through a single transaction or a series of 
transactions over time, to any Person without Buyer’s prior written approval. 

23.1 Buyer Assignment. Buyer may, without the consent of Supplier, Assign this 
Agreement or its rights and obligations under this Agreement, in whole or in part, 
if such Assignment is made to: (a) Nevada Power Company (d/b/a NV Energy); (b) 
any successor to Buyer, provided that such successor is a public utility holding a 
certificate of public convenience and necessity granted by the PUCN pursuant to 
NRS Chapter 704, where such Assignment does not occur by operation of Law; (c) 
a Person (other than a natural person) providing retail electric service in Nevada; 
(d) a wholesale electric provider which meets the Minimum Credit Rating or 
provides adequate credit assurance or a guarantee from a party that meets the 
Minimum Credit Rating; (e) a Person (other than a natural person) whose Credit 
Rating, is equal or superior to the Minimum Credit Rating as of the time of 
Assignment; or (f) a Person (other than a natural person)  as otherwise required by 
Law. Buyer shall provide Supplier with written notice of any Assignment pursuant 
to this Section 23.1. 

23.2 Supplier Assignment. After the PUCN Approval Date, Supplier may, without the 
consent of Buyer, Assign a Controlling Interest in Supplier in connection with a 
Permitted Transfer, including to any of Supplier’s Affiliates or this Agreement to 
any of Supplier’s Affiliates in connection with an Assignment of the Facility to 
such Affiliate or a corporate reorganization between Supplier and its Affiliates so 
long as Buyer retains its rights under Article 6 following such Assignment; 
provided that, other than in the case of an Assignment in connection with a 
Permitted Transfer: (a) Supplier provides Buyer prior notice of any such 
Assignment and (b) either (i) the Credit Rating of such Affiliate is equal to or 
superior to the Credit Rating of Supplier as of the Effective Date, as determined by 
Buyer in its reasonable discretion, or (ii) the Development Security or Operating 
Security, as applicable, is maintained without change due to such Assignment or is 
replaced with Development Security or Operating Security, as applicable, in 
accordance with the requirements of Article 17, and (c) such Affiliate enters into 
an assignment and assumption agreement, in form and substance satisfactory to 
Buyer, pursuant to which such Affiliate assumes all of Supplier’s obligations 
hereunder and otherwise agrees to be bound by the terms of this Agreement. 
Supplier agrees that it will provide written notice to Buyer (and, if required, the 
PUCN Regulatory Operations Staff, and the State of Nevada Attorney General’s 
Bureau of Consumer Protection) of any Assignment of a Controlling Interest in 
Supplier or of this Agreement by Supplier in each case, in connection with a 
Permitted Transfer or to an Affiliate pursuant to this Section 23.2, together with 
information supporting the permissible nature of the Assignment in accordance 
with the requirements of this Section 23.2, no less than five (5) Business Days prior 
to the effective date of any such Assignment. For the avoidance of doubt, this 
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Section 23.2 shall not apply or restrict any Permitted CoC, which is governed by 
Section 23.5. 

23.3 Liability After Assignment. A Party’s Assignment of its rights or obligations 
pursuant to this Article 23 (other than pursuant to Section 23.2) shall relieve such 
Party from any liability and financial responsibility for the performance thereof 
arising after any such Assignment, provided that such transferee enters into an 
assignment and assumption agreement, in form and substance satisfactory to the 
other Party, pursuant to which such transferee assumes all of the Assigning Party’s 
obligations hereunder and otherwise agrees to be bound by the terms of this 
Agreement. 

23.4 Transfers of Ownership in the Facility. Supplier shall not directly or indirectly 
Assign its ownership interest in the Facility to any Person absent: (a) an Assignment 
of this Agreement to such Person; (b) Supplier entering into an assignment and 
assumption agreement, in form and substance satisfactory to Buyer, with such 
Person pursuant to which such Person assumes all of Supplier’s obligations 
hereunder and otherwise agrees to be bound by the terms of this Agreement; (c) 
Buyer’s prior written approval of such Person; and (d) such Person being a 
Qualified Transferee. This Section 23.4 shall not apply or restrict any Permitted 
Transfer or any Assignment of the Facility (i) in accordance with the provisions of 
Section 23.2 or (ii) that occurs after Buyer has obtained the PUCN Approval 
described in Section 16.2 before the PUCN Approval Deadline in form and 
substance satisfactory to Buyer in its sole discretion that complies with the ROFO 
provisions of Section 6.1, provided that such Assignment is to a Qualified 
Transferee.  

23.5 Controlling Interest. No Controlling Interest in Supplier may be directly Assigned 
(whether through a single transaction or a series of transactions over time) to any 
Person without Buyer’s prior written approval other than an Affiliate of Supplier 
where such Affiliate is wholly owned within the same ownership group of 
companies and is a Qualified Transferee. This Section 23.5 shall not apply or 
restrict any Assignment of a Controlling Interest in Supplier (a) in accordance with 
the provisions of Section 23.2 or in connection with a Permitted Transfer or (b) that 
occurs after Buyer has obtained the PUCN Approval described in Section 16.2 
before the PUCN Approval Deadline in form and substance satisfactory to Buyer 
in its sole discretion and complies with the ROFO provisions of Section 6.1, 
provided that such Assignment is to a Qualified Transferee.  

23.6 Assignee Obligations with Respect to Granting a Security Interest. As a condition 
precedent to granting any Person a security interest in the Facility, Supplier shall 
(a) satisfy the requirements of Section 23.8 or (b) procure and deliver to Buyer an 
agreement, enforceable by Buyer and in form and substance satisfactory to Buyer, 
from each such Person to the effect that, if such Person forecloses on its security 
interest, (i) it will assume Supplier’s obligations under and otherwise be bound by 
the terms of this Agreement, and (ii) it will not Assign its interest in the Facility to 
any Person other than in accordance with the provisions of this Article 23. 
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23.7 Successors and Assigns. This Agreement and all of the provisions hereof are 
binding upon, and inure to the benefit of, the Parties and their respective permitted 
successors and permitted assigns. 

23.8 Collateral Assignment by Supplier. Supplier may, without the consent of Buyer 
(unless required by the definition of Supplier’s Lender) and without relieving itself 
from liability hereunder, transfer, pledge, encumber or collaterally assign this 
Agreement or the account, revenues or proceeds hereof to Supplier’s Lender in 
connection with any financing, including tax equity financing, or other financial 
arrangements for the Facility. In the event that Supplier intends to transfer, pledge, 
encumber or collaterally assign this Agreement to Supplier’s Lenders, Supplier 
shall provide at least thirty (30) days’ prior written notice thereof to Buyer, 
including the address of Supplier’s Lenders. Any negotiation of documentation 
required in connection with a collateral assignment or other financing activity of 
Supplier shall be at the sole cost and expense of Supplier, and Supplier shall 
reimburse Buyer for all documented third-party and internal costs in connection 
with such activities. As a condition precedent to the effectiveness of any such 
transfer, pledge, encumbrance or collateral assignment to Supplier’s Lenders, 
Buyer and Supplier and Supplier’s Lenders shall have entered into a consent to 
collateral assignment agreement, which agreement shall be substantially and in all 
material respects in the form and substance of the Lender’s Consent in Exhibit 19. 

24. DEFAULT AND REMEDIES 

24.1 Events of Default. An event of default (“Event of Default”) shall be deemed to have 
occurred with respect to a Party (the “Defaulting Party”) upon the occurrence of 
one or more of the following events and expiration of any applicable Cure Period: 

24.1.1 failure to comply with any of its material obligations under this Agreement 
(not otherwise specifically addressed below) or failure of any its 
representations or warranties in this Agreement to be true and correct in all 
material respects when made or deemed made; 

24.1.2 failure to make timely payments due under this Agreement; 

24.1.3 failure to comply with the material requirements of any Electric System 
Authority, Transmission Provider or any Governmental Authority; 

24.1.4 in the case of Supplier, its failure at any time to qualify and maintain, subject 
to Section 3.5, the Generating Facility as a Renewable Energy System; 

24.1.5 in the case of Supplier, its failure to install, operate, maintain or repair the 
Facility in accordance in all material respects with Good Utility Practice; 

24.1.6 in the case of Supplier, unless excused by an event of Force Majeure or an 
Interconnection Delay, its failure to timely achieve: (a) any of the Critical 
Project Milestones (excluding Commercial Operation) before the scheduled 
date set forth in Exhibit 6; or (b) Commercial Operation by the Commercial 
Operation Deadline as set forth in Exhibit 6, after expiration of the 
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applicable period for which Daily Delay Damages are owed by Supplier 
pursuant to Section 8.5.1; 

24.1.7 in the case of Supplier, its failure to comply with the provisions of Article 
17 (including any replenishment requirement); 

24.1.8 in the case of Supplier, its failure to comply with the provisions of Article 
23; 

24.1.9 in the case of Supplier, its failure to comply with the provisions of Article 
27; 

24.1.10 in the case of Supplier, if Supplier: (a) becomes insolvent, files for or is 
forced into bankruptcy (and in the case of an involuntary bankruptcy, such 
proceeding is not dismissed within thirty (30) days); (b) makes an 
assignment for the benefit of creditors; (c) is unable to pay its debts as 
they become due; or (d) is subject to a similar action or proceeding (and 
in the case of an involuntary bankruptcy, such proceeding is not dismissed 
within thirty (30) days); and 

24.1.11 in the case of Supplier, if Supplier: (a) relinquished possession and control 
of all or substantially all of the Facility, other than pursuant to a transfer 
permitted under this Agreement; or (b) after commencement of the 
construction of the Facility, and prior to the Commercial Operation Date, 
completely ceases construction, testing, and inspection of the Facility for 
ninety (90) consecutive days, if not attributable to an Event of Default of, 
or request by Buyer, or an event of Force Majeure or Interconnection 
Delay; 

24.1.12 in the case of Supplier, if: (a) the Storage Contract Capacity of the Storage 
Facility determined pursuant to a Storage Capacity Test is less than or 
equal to ninety percent (90%) of the Expected Storage Facility Nameplate 
Capacity Rating for at least two (2) consecutive Contract Years; or (b) the 
Monthly Storage Availability is less than or equal to seventy-five percent 
(75%) for at least three (3) consecutive Summer Months during any 
Contract Year or five (5) Summer Months during two (2) consecutive 
Contract Years; and 

24.1.13 in the case of Supplier, its failure to comply with the provisions of Section 
15.3.2. 

24.2 Duty/Right to Mitigate. Each Party has a duty to mitigate damages and covenants 
that it will use commercially reasonable efforts to minimize any damages it may 
incur as a result of the other Party’s performance or non-performance of its 
obligations under this Agreement. For the purpose of this Section 24.2, 
commercially reasonable efforts by Supplier shall include maximizing the price for 
Product received by Supplier from third parties, including entering into an enabling 
agreement with, or being affiliated with, one or more power marketers of nationally 
recognized standing to market such Product not purchased or accepted by Buyer 
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during a period Buyer is a Defaulting Party and Supplier is entitled to sell such 
Product to third parties in accordance with the terms of this Agreement. 

24.3 Cure Period. Other than for an Event of Default under Sections 24.1.6 or 24.1.10 
or 24.1.12 for which there is no separate cure period, an Event of Default shall not 
be deemed to have occurred under Section 24.1, unless and until the Defaulting 
Party shall: (a) for purposes of Section 24.1.2, 24.1.7, 24.1.8, and 24.1.9, had a 
period of ten (10) Business Days from the date the applicable payment or 
performance was due; and (b) for purposes of all other Events of Default described 
in Section 24.1 (other than Sections 24.1.2, 24.1.6, 24.1.7, 24.1.8, 24.1.9, 24.1.10 
or 24.1.11 which are addressed above), a period of thirty (30) days from the date of 
receipt of written notice of the occurrence of any of the Events of Default described 
in Section 24.1 (each of the cure periods in Section 24.3(a) and (b), a “Cure Period”) 
to cure such potential Event of Default; provided that such thirty (30)-day period 
may be extended for an additional reasonable period of time (not to exceed ninety 
(90) days) if: (i) the potential Event of Default is not reasonably capable of being 
cured within such thirty (30)-day period; (ii) such potential Event of Default is 
capable of being cured within an additional reasonable period of time (not to exceed 
ninety (90) days); and (iii) the applicable Party is diligently and continuously 
proceeding to cure such potential Event of Default.  

24.4 Remedies. If an Event of Default is not cured by the Defaulting Party during the 
applicable Cure Period, if any, then the Non-Defaulting Party shall be entitled to 
all legal and equitable remedies that are not expressly prohibited by the terms of 
this Agreement, including termination of this Agreement as provided in Section 
2.3, payment of damages, and in the case of Buyer, drawing upon the Development 
Security and the Operating Security. 

24.5 Termination of Duty to Buy. If this Agreement is terminated because of an Event 
of Default by Supplier, neither Supplier nor any Affiliate of Supplier, nor any 
successor to Supplier with respect to the ownership of the Facility or the Project 
Site, may thereafter require or seek to require Buyer to make any purchases from 
the Facility or any electric generation facility constructed on the Project Site, under 
the Public Utility Regulatory Policies Act of 1978 or any other Law, for any periods 
that would have been within the Term had this Agreement remained in effect. 
Supplier, on behalf of itself and any other entity on whose behalf it may act, hereby 
waives its rights to require Buyer so to do. 

24.5.1 Right of First Offer for Product. If Buyer terminates this Agreement in 
accordance with Section 2.3 due to a Supplier Event of Default then neither 
Supplier nor Supplier’s Affiliates may sell, or enter into a contract to sell, 
Net Energy or any Product generated by, associated with or attributable to 
a generating facility or storage facility (a “Covered Facility”) that from time 
to time may be constructed by Supplier or any Affiliate of Supplier on the 
Project Site through the third (3rd) anniversary date of Buyer’s notice of 
termination. Supplier shall provide Buyer with no less than six (6) months’ 
prior written notice of the anticipated commercial operation date for any 
Covered Facility. Buyer shall notify Supplier within sixty (60) days of 
receipt of such notice from Supplier as to whether Buyer elects to purchase 
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such Product (the “Output Right of First Offer”). If Buyer elects to purchase 
such Product, then the same shall be sold to Buyer at the Product Rate and/or 
Storage Rate, as the case may be, and the Parties shall enter into a binding 
agreement consistent with the foregoing and otherwise on terms and 
conditions substantially similar with this Agreement, the same being 
modified only as necessary to address changes which arise due to the 
passage of time. Neither Supplier nor Supplier’s Affiliates may sell or 
transfer the Facility, or any part thereof, or land rights or interests in the 
Project Site (including the interconnection queue position) so long as the 
limitations contained in this Section 24.5.1 apply, unless the transferee 
agrees to be bound by the terms set forth in this Section 24.5.1. Buyer shall 
be permitted to file a notice of the rights contained in this Section 24.5.1 
with respect to the Project Site. Supplier shall indemnify and hold Buyer 
harmless from all Losses sustained by Buyer as a result of any breach of the 
covenants contained in this Section 24.5.1. 

24.6 Step-In Rights. 

24.6.1 Step-In Rights following an Event of Default. If Supplier commits an Event 
of Default, including pursuant to Section 24.1.6(b), and this Agreement has 
not been terminated by Buyer, and Supplier’s Lender’s rights to cure 
Supplier’s Event of Default and exercise its rights and remedies, including 
foreclosure, under any Lender’s Consent with Buyer have expired, then 
without limiting its other rights and remedies hereunder, Buyer shall have 
the right to enter the Project Site and take possession of the Facility and to 
take or cause to be taken all such actions and do or cause to be done all such 
things as Buyer may consider necessary or desirable to complete the Facility 
and cause Commercial Operation to occur. Following Commercial 
Operation, Buyer shall: (a) return possession of the Facility to Supplier upon 
execution by Supplier of an indemnity and release agreement, in form and 
substance reasonably acceptable to Buyer, pursuant to which Supplier shall 
indemnify and release Buyer from all claims arising out of Buyer’s exercise 
of its rights pursuant to this Section 24.6 and reimburse Buyer for 
reasonably incurred costs and expenses incurred in the exercise of Buyer’s 
step-in rights, except to the extent such costs are Buyer’s responsibility 
hereunder; or (b) if and for so long as Supplier refuses to execute such 
indemnity and release agreement or reimburse Buyer: (i) operate the 
Facility for all or such portion of the remaining Term as Buyer may elect, 
in its sole discretion, pursuant to the license granted in Section 24.6.2 until 
Supplier provides the indemnity and release to Buyer as provided above; 
and/or (ii) exercise its other rights and remedies under this Agreement, 
including the right to terminate this Agreement without the payment of any 
damages by Buyer as a result of Supplier’s Event of Default, if Buyer 
exercises its right under Section 24.6.4 to terminate its exercise of its rights 
under this Section 24.6 and returns the Facility to Supplier. 

24.6.2 License to Operate Facility. Supplier hereby irrevocably grants to Buyer 
the right, license and authority to enter the Project Site, to construct, operate 
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and maintain the Facility for the Term during the continuance of and 
following any Event of Default by Supplier, if Supplier’s Lenders have not 
elected to cure Supplier’s Event of Default. During any period in which 
Buyer constructs, operates or maintains the Facility pursuant to the license 
granted in this Section 24.6.2, Supplier shall, upon request from Buyer, 
reimburse Buyer for all reasonable costs and expenses incurred by Buyer to 
construct, operate and maintain the Facility. Buyer shall pay for all Product 
in accordance with this Agreement during such period, net of 1Buyer’s 
reasonable costs of exercising its rights under Section 24.6 and constructing 
and operating the Facility to the extent not reimbursed by Supplier, and shall 
construct, operate and maintain the Facility in accordance with Good Utility 
Practice and applicable Law. Buyer shall not be required to return control 
of the Facility to Supplier unless Supplier reimburses Buyer for all 
reasonable costs and expenses incurred by Buyer to construct, operate and 
maintain the Facility. Absent such repayment, Buyer may continue to 
operate the Facility as provided above and begin to or continue to offset all 
such costs and expenses against payments of the Product Rate and/or 
Storage Rate, as the case may be, otherwise due to Supplier until they have 
been paid in full.  Upon the return of possession of the Facility to Supplier, 
Supplier shall reimburse Buyer for all reasonable costs and expenses 
incurred by Buyer to construct, operate and maintain the Facility not 
previously reimbursed in full. 

24.6.3 Records and Access. Supplier shall collect and have available at a 
convenient, central location at the Project Site all documents, contracts, 
books, manuals, reports, and records required to construct, operate and 
maintain the Facility in accordance with Good Utility Practice. Upon 
Buyer’s notice of intent to exercise its rights under this Section 24.6, Buyer, 
its employees, contractors, or designated third parties shall have the right to 
enter the Project Site and the Facility for the purpose of constructing, 
operating or maintaining the Facility. Upon the exercise by Buyer of the its 
rights under this Section 24.6, Supplier shall cause the Facility contractor 
or operator (and any Person within the control of Supplier) to give Buyer 
access to and control of the construction, operation and maintenance of the 
Facility, as applicable, to the extent reasonably necessary to enable Buyer 
to exercise its rights under this Section 24.6, and shall provide reasonable 
assistance and cooperation to Buyer to effect safely the transfer of 
responsibility for construction, operation and maintenance as may be 
requested by Buyer. Supplier shall execute such documents and take such 
other action as may be necessary for Buyer to effectuate its rights under this 
Section 24.6.   

24.6.4 Return. Buyer may, at any time and in its sole discretion, terminate its 
exercise of its rights under this Section 24.6 whether or not the applicable 
Event of Default has been cured. If at any time after exercising its rights 
under this Agreement, Buyer elects to return possession of the Facility to 
Supplier, Buyer shall provide Supplier with at least ten (10) days advance 
notice of the date Buyer intends to return such possession, and upon receipt 
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of such notice Supplier shall take all actions necessary to resume possession 
of the Facility on such date. 

24.6.5 No Assumption. Buyer’s exercise of its rights under this Section 24.6 shall 
not be deemed an assumption by Buyer of any liability of Supplier due and 
owing prior to the exercise of such rights. Buyer shall not assume any 
liability of Supplier for the period during which Buyer exercises its rights 
under this Section 24.6. During any period that Buyer is exercising its 
rights, Supplier shall retain legal title to and ownership of the Facility and 
all of its other property and its revenues. When exercising its rights under 
this Section 24.6, Buyer shall assume possession, operation, and control of 
the Facility solely as agent for Supplier. In no event shall Buyer’s election 
to exercise its rights under this Section 24.6 be deemed to constitute a 
transfer of ownership of or title to the Facility, the Project Site or any assets 
of Supplier.   

24.6.6 Costs and Expenses. Supplier shall indemnify and hold harmless Buyer 
from and against all Losses incurred by Buyer in connection with exercise 
of its rights under this Section 24.6 other than due to the gross negligence 
or willful misconduct of Buyer. In connection with its exercise of its rights 
under this Section 24.6, Buyer shall have the right to recoup and set off all 
such Losses against amounts otherwise owed by Buyer hereunder. Buyer’s 
exercise of such recoupment and set off rights shall not limit the other rights 
and remedies available to Buyer hereunder or otherwise. 

25. REPRESENTATIONS AND WARRANTIES OF SUPPLIER 

Supplier represents and warrants to Buyer as set forth in Sections 25.1 through 25.12, 
Section 25.15.1, and Section 25.16 and covenants to Buyer as set forth in Sections 25.5, 
Sections 25.8 through 25.10, Section 25.12, Section 25.13, Section 25.15.2, and Sections 
25.16 through 25.20: 

25.1 Organization. Supplier is a limited liability company duly organized, validly 
existing and in good standing under the Laws of the State of Delaware and has all 
requisite entity power and authority to own or lease and operate its properties and 
to carry on its business as is now being conducted. Supplier is duly qualified or 
licensed to do business and is in good standing in the State of Nevada and in each 
other jurisdiction in which the property owned, leased or operated by it or the nature 
of the business conducted by it makes such qualification necessary, except where 
the failure to be so duly qualified or licensed and in good standing would not 
reasonably be expected to have a Material Adverse Effect on Supplier. 

25.2 Authority. Supplier has full authority to execute, deliver and perform its obligations 
under this Agreement and to consummate the transactions contemplated herein and 
has taken all corporate actions necessary to authorize the execution, delivery and 
performance of its obligations under this Agreement. No other proceedings or 
approvals on the part of Supplier are necessary to authorize this Agreement. This 
Agreement constitutes a legal, valid and binding obligation of Supplier enforceable 
in accordance with its terms except as the enforcement thereof may be limited by 
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(a) applicable bankruptcy, insolvency or similar Laws affecting the enforcement of 
creditors’ rights generally and (b) general principles of equity, whether considered 
in a proceeding in equity or at law. 

25.3 Governmental Approvals; No Violation. Other than obtaining the Supplier’s 
Required Regulatory Approvals as set out in Exhibit 10, the execution, delivery and 
performance of this Agreement by Supplier shall not: (a) conflict with or result in 
any breach of any provision of the articles of organization (and/or other governing 
documents) of Supplier; (b) require any Governmental Approval, except where the 
failure to obtain such Governmental Approval would not reasonably be expected to 
have a Material Adverse Effect on Supplier; or (c) result in a default (or give rise 
to any right of termination, cancellation or acceleration) under any of the terms, 
conditions or provisions of any note, bond, mortgage, indenture, agreement, lease 
or other instrument or obligation to which Supplier or any of its subsidiaries is a 
party or by which any of their respective assets may be bound, except for such 
defaults (or rights of termination, cancellation or acceleration) as to which requisite 
waivers or consents have been obtained. 

25.4 Regulation as a Utility. Except for its anticipated future status as a “public utility” 
as defined in the Federal Power Act, and as set forth in Exhibit 10, Supplier is not 
subject to regulation as a public utility or public service company (or similar 
designation) by any Governmental Authority. 

25.5 Availability of Funds. Supplier has, or will have, and shall maintain sufficient funds 
available to it to perform all of its obligations under this Agreement and to 
consummate the transactions contemplated pursuant hereto. 

25.6 Interconnection Process; Transmission. Supplier has initiated with the 
Transmission Provider the process of obtaining the rights to interconnect the 
Facility to the Transmission System in order to provide for the delivery of Net 
Energy and Discharging Energy to and at the Delivery Point. 

25.7 Interconnection Cost Due Diligence. Supplier has conducted due diligence 
regarding the costs of all facilities and equipment necessary to interconnect the 
Facility to and at the Delivery Point and all such costs are covered by payments for 
Product provided for in this Agreement. 

25.8 Required Facility Documents. All Required Facility Documents are listed on 
Exhibit 12.  Pursuant to the Required Facility Documents, Supplier holds as of the 
Effective Date, or will hold by the Commercial Operation Date (or such other later 
date as may be specified under requirements of Law), and will maintain for the 
Term all Required Facility Documents (including all material authorizations, rights 
and entitlements) necessary to construct, own, operate and maintain the Facility and 
to perform its obligations under this Agreement, including the sale and delivery of 
Product to Buyer in accordance with this Agreement. The anticipated use of the 
Facility complies with all applicable restrictive covenants affecting the Facility or 
the Project Site. 
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25.9 Governmental Approvals. Supplier has applied or will apply for or has received the 
Governmental Approvals listed in Exhibits 10 and 12, and no other Governmental 
Approvals are required by Supplier to construct, own, operate and maintain the 
Facility or perform its obligations under this Agreement. Following the 
Commercial Operation Date, Supplier shall notify Buyer of any additional material 
Governmental Approvals that are required for the ownership, operation and 
maintenance of the Facility or the performance by Supplier of its obligations under 
this Agreement, in each case, promptly after Supplier makes any such 
determination. 

25.10 Related Agreements. Supplier has entered into or will enter into all material 
agreements as listed in Exhibit 12 necessary for the construction, ownership, 
operation and maintenance of the Facility and the performance of its obligations 
under this Agreement. 

25.11 Certification. The Generating Facility qualifies as a Renewable Energy System and 
Supplier has been and is in compliance with all requirements set forth in the 
Renewable Energy Law. 

25.12 Title. Supplier will own all Product attributable to the Facility and has the right to 
sell such Product to Buyer. Supplier will convey good title to the Product to Buyer 
free and clear of any liens or other encumbrances or title defects, including any 
which would affect Buyer’s ownership of any portion of such Product or prevent 
the subsequent transfer of any portion of such Product by Buyer to a third party. 

25.13 Project Execution Plan. Supplier will execute the development and construction of 
the Facility in accordance with the project execution plan submitted by Supplier to 
Buyer pursuant to the request for proposals dated November 25, 2024. Supplier 
shall construct the Facility using only such equipment that satisfies the Equipment 
Specifications. 

25.14 Work Site Agreement. Supplier, or its Construction Contractor primarily 
responsible for the engineering, construction and procurement of the Facility, shall 
enter into a work site agreement, memorandum of understanding, or similar 
document in the form attached hereto as Exhibit 21 (the “Work Site Agreement”) 
by the applicable Project Milestone set forth in Exhibit 6. Prior to execution of the 
Work Site Agreement, Supplier shall (and shall cause its Construction Contractor 
primarily responsible for the engineering, construction and procurement of the 
Facility to) comply with (a) all requirements set forth in the form of Work Site 
Agreement and (b) all reasonable requirements of the IBEW for electrical work. 

25.15 OFAC Sanctions Lists. 

25.15.1 Neither Supplier, any Affiliate of Supplier, nor any partner, joint venturer, 
or strategic alliance participant of Supplier or any Affiliate of Supplier, 
nor any officer, director, employee, agent, lobbyist or representative of 
Supplier or any Affiliate of Supplier is (a) on, or has any ownership 
interest in any entity on, any sanction list maintained and published by the 
U.S. Department of the Treasury’s Office of Foreign Assets Control 
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(“OFAC”), including the Specially Designated Nationals and Blocked 
Persons List and Consolidated Sanctions List maintained and published 
by OFAC and available at 
https://sanctionslist.ofac.treas.gov/Home/index.html (collectively, the 
“OFAC Sanctions Lists”), (b) does business in violation of any OFAC 
sanctions program set forth at https://home.treasury.gov/policy-
issues/financial-sanctions/sanctions-programs-and-country-information, 
(c) does business in violation of any Law regarding sanctioned 
individuals, or (d) operating or acting under any alias or pseudonym to 
avoid detection as a person or entity on any OFAC Sanctions Lists or 
Uyghur Forced Labor Prevention Act (“UFLPA”) sanctions list. . 

25.15.2 Supplier is prohibited from and shall not, either directly or indirectly, 
involve or engage in any manner any person or entity that is on any OFAC 
Sanctions Lists or UFLPA sanctions list in the performance of this 
Agreement, whether as a partner, joint venturer, strategic alliance 
participant, officer, director, employee, agent, lobbyist, representative, 
contractor, subcontractor, vendor, consultant, supplier, materialman or 
any other role or relationship of any kind. Supplier shall remain up-to-
date with recent actions and updates by OFAC and Uyghur Forced Labor 
Prevention Action Operational Guidance for Importers and shall 
immediately notify Buyer at any time it learns that a representation or 
warranty made in Section 25.15.1 is no longer accurate or that it is in 
breach of its covenants in this Section 25.15.2. Supplier will fully comply 
and cooperate with Buyer in any inquiry, request or investigation initiated 
by OFAC arising from or related to Supplier’s performance under this 
Agreement, and will defend, indemnify, and hold harmless Buyer and its 
Affiliates, and each of their officers, directors, employees, attorneys, 
agents, successors and assigns from and against any and all Losses arising 
from or related to any failure or violation of Supplier’s warranties, 
representations, or obligations under Section 25.15.1 or 25.15.2. For the 
avoidance of doubt, Supplier shall not be in breach of this Section 25.15 
if any such person or entity that Supplier involves or engages in the 
performance of this Agreement is subsequently placed on the OFAC 
Sanctions List or UFLPA sanctions list so long as Supplier takes all 
actions required by applicable Law promptly upon learning that such 
person or entity has been placed on the OFAC Sanctions List or UFLPA 
sanctions list. 

25.16 State- or Government-Owned Enterprises or Companies. Neither Supplier nor any 
Affiliate of Supplier shall have any of its ownership interest owned by an entity 
owned or controlled by the countries of Afghanistan, Angola, Yemen, Sudan, Syria, 
Uganda, Crimea Region of Ukraine, Russia, Iran, Chad, China, Congo, Venezuela, 
Somalia, Iraq, Libya or North Korea or any other country that Buyer may identify 
by written notice to Supplier from time to time based on reasonable concerns of 
doing business, directly or indirectly, with an entity having any of its ownership 
interest owned or controlled by such other country (each, a “Prohibited Country” 
and in the case of more than one Prohibited Country, the “Prohibited Countries”).  
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Supplier shall immediately notify Buyer at any time it learns that it is in breach of 
its covenants in this Section 25.16. For the avoidance of doubt, Supplier shall not 
be in breach of this Section 25.16 if Buyer subsequently identifies a country as a 
Prohibited Country and at that time Supplier or an Affiliate of Supplier shall have 
any of its ownership interest owned by an entity owned or controlled by such 
country so long as Supplier takes all actions, if any, required by applicable Law 
promptly upon learning of the same. 

25.17 Prohibited Regions. Supplier will use commercially reasonable efforts to not use 
in its provision of the procurement for or construction of any Facility contemplated 
within this Agreement, whether directly or indirectly using subcontractors, 
subsidiaries, parents, or affiliates, any labor performed or product that was mined, 
produced or manufactured wholly or in part in the vendor regions or labor 
performed by citizens of the vendor regions reasonably identified by Buyer or 
identified by the U.S. Government and/or regulatory authorities as a prohibited 
region (collectively, the “Prohibited Regions”), including without limitation the 
regions controlled by foreign adversaries identified in 15 CFR 791.4 -
Determination of Foreign Adversaries, provided further that Supplier shall not 
procure, incorporate into the Facility, or utilize any programmable or routable 
capabilities (either for temporary or permanent use with direct or indirect 
connection to the North America Bulk Electric System) for the Facility that is 
manufactured or sold by any supplier that is incorporated or formed in, or is 
controlled by a Person that is incorporated or formed in, or is controlled by a Person 
that is incorporated or formed in, or a citizen or resident of, a Prohibited Region or 
manufactured in any Prohibited Region. Supplier is responsible for being familiar 
with the Prohibited Regions, and that the U.S. Government may identify from time 
to time during the Term. If Supplier fails to abide by the requirements of this 
Section, Buyer will provide Supplier with Notice and a thirty (30) day opportunity 
to cure. Continued failure to abide by this requirement will be considered a material 
breach of this Agreement. The foregoing provision does not apply to Supplier’s 
provision of work or services that involves transportation and logistics (e.g. motor 
vehicles, packaging, etc.), office supplies (e.g. furniture, pens, pencils, staples, 
uniforms, etc.), medical equipment or services (e.g., drugs and pharmaceutical 
products, personal protective equipment, etc.), or hardware and hand-held tools 
(e.g., screws, bolts, nails, hammers, screwdrivers, etc.). 

25.18 Supply Chain Audit. If requested by Buyer in writing within thirty (30) days of 
satisfying the Project Milestones in Section G of Exhibit 6, then Supplier shall use 
commercially reasonable efforts to undergo and deliver a supply chain audit in 
respect of the Facility consistent with the definition of Supply Chain Audit, 
conducted by a third-party consulting firm of national repute selected by Buyer and 
identified in its written request. Supplier shall use commercially reasonable efforts 
to complete such Supply Chain Audit and cause the findings of the same to be 
delivered to Buyer within sixty (60) days of Buyer’s written request.  The findings 
of the Supply Chain Audit shall assess the compliance of Supplier with the 
requirements of Section 25.17 and shall otherwise be in form and substance 
reasonably acceptable to Buyer.  Such Supply Chain Audit shall be at the sole cost 
and expense of Buyer; provided, that if such Supply Chain Audit demonstrates that 
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Supplier is not in compliance with the requirements of Section 25.17, then Supplier 
shall be responsible for the full cost and expense of such Supply Chain Audit. 

25.19 Cybersecurity. Supplier shall comply in all respects with the requirements in 
Exhibit 27. 

25.20 Battery Recycling and Fire Protection Plans. Prior to the Commercial Operation 
Date, Supplier shall deliver to Buyer written copies of its plans for (a) recycling all 
battery energy storage equipment and (b) fire protection with respect to the Storage 
Facility, which plans shall be in compliance with all applicable requirements of 
Law and otherwise in accordance with Good Utility Practices. Without limit its 
other obligations under this Agreement in any respect, Supplier shall operate and 
maintain the Storage Facility in accordance with such plans and decommission the 
Storage Facility in accordance with all applicable requirements of Law and Good 
Utility Practice and be responsible and liable for all costs associated therewith. For 
the avoidance of doubt, Supplier acknowledges and agrees that in no event shall 
Buyer have any responsibility or liability for any or all costs associated with 
decommissioning the Storage Facility or recycling any battery energy storage 
equipment associated with the Storage Facility, or for fire protection with respect 
to the Storage Facility.  

25.21 Continuing Nature of Representations and Warranties; Notice. The representations 
and warranties set forth in this Article 25 are made as of the Effective Date and 
shall be deemed repeated as of the Commercial Operation Date and during the 
Term. If at any time during the Term, Supplier obtains actual knowledge of any 
fact, circumstance, event or information that would have caused or cause any of the 
representations and warranties in this Article 25 to be materially untrue or 
misleading at the time given or deemed given or at any time thereafter for so long 
as this Agreement is in force and effect, then Supplier shall provide Buyer with 
written notice of the fact, circumstance, event or information, the representations 
and warranties affected, and the action, if any, which Supplier intends to take to 
make the representations and warranties true and correct. The notice required 
pursuant to this Section 25.21 shall be given as soon as practicable after Supplier 
obtains actual knowledge of any such fact, circumstance, event or information. 

26. REPRESENTATIONS AND WARRANTIES OF BUYER 

Buyer represents and warrants to Supplier as set forth in Sections 26.1 through 26.3 as 
follows: 

26.1 Organization; Qualification. Buyer is a corporation duly organized, validly existing 
and in good standing under the Laws of the State of Nevada and has all requisite 
corporate power and authority to own, lease, and operate its properties and to carry 
on its business as is now being conducted. Buyer is duly qualified or licensed to do 
business and is in good standing in each jurisdiction in which the property owned, 
leased or operated by it or the nature of the business conducted by it makes such 
qualification necessary, except where the failure to be so duly qualified or licensed 
and in good standing would not reasonably be expected to have a Material Adverse 
Effect on Buyer. 
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26.2 Authority. Buyer has full corporate authority to execute, deliver and perform its 
obligations under this Agreement and to consummate the transactions contemplated 
herein and has taken all corporate actions necessary to authorize the execution, 
delivery and performance of its obligations under this Agreement. No other 
proceedings or approvals on the part of Buyer are necessary to authorize this 
Agreement. This Agreement constitutes a legal, valid and binding obligation of 
Buyer enforceable in accordance with its terms except as the enforcement thereof 
may be limited by (a) applicable bankruptcy, insolvency or similar Laws affecting 
the enforcement of creditors’ rights generally and (b) general principles of equity, 
whether considered in a proceeding in equity or at law. 

26.3 Governmental Approvals; No Violation. Other than obtaining Buyer’s Required 
Regulatory Approvals as set out in Exhibit 9, the execution, delivery and 
performance of its obligations under this Agreement by Buyer shall not: (a) conflict 
with or result in any breach of any provision of the articles of organization (or other 
similar governing documents) of Buyer; (b) require any Governmental Approval, 
except: (i) where the failure to obtain such Governmental Approval would not 
reasonably be expected to have a Material Adverse Effect on Buyer; or (ii) for 
Governmental Approvals which become applicable to Buyer as a result of specific 
regulatory status of Buyer or as a result of any other facts that specifically relate to 
the business or activities in which Buyer is or proposes to be engaged, which 
Governmental Approvals have been obtained or made by Buyer; or (c) result in a 
default (or give rise to any right of termination, cancellation or acceleration) under 
any of the terms, conditions or provisions of any note, bond, mortgage, indenture, 
agreement, lease or other instrument or obligation to which Buyer or any of its 
subsidiaries is a party or by which any of their respective assets may be bound, 
except for such defaults (or rights of termination, cancellation or acceleration) as to 
which requisite waivers or consents have been obtained. 

26.4 Continuing Nature of Representations and Warranties; Notice. The representations 
and warranties set forth in this Article 26 are made as of the Effective Date and 
shall be deemed repeated during the Term. If at any time during the Term, Buyer 
obtains actual knowledge of any fact, circumstance, event or information that would 
have caused or cause any of the representations and warranties in this Article 26 to 
be materially untrue or misleading at the time given or at any time thereafter for so 
long as this Agreement is in force and effect, Buyer shall provide Supplier with 
prompt written notice of the fact, circumstance, event or information, the 
representations and warranties affected, and the action, if any, which Buyer intends 
to take to make the representations and warranties true and correct.   

27. INSURANCE 

27.1 General Requirements. From and after the Effective Date, Supplier shall maintain 
at all times, at its own expense, general/commercial liability, worker’s 
compensation, and other forms of insurance relating to its property, operations and 
facilities in the manner and amounts set forth in this Article 27. Supplier shall 
maintain coverage on all policies written on a “claims made” or “occurrence” basis. 
If any policy is maintained on a “claims made” form and is converted to an 
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“occurrence form,” the new policy shall be endorsed to provide coverage back to a 
retroactive date acceptable to Buyer. 

27.2 Qualified Insurers. Every contract of insurance providing the coverage required 
herein shall be with an insurer or eligible surplus lines insurer qualified to do 
business in the State of Nevada and with the equivalent, on a continuous basis, of 
an “A.M. Best Company Rating” of “A” or better and shall include provisions or 
endorsements: 

27.2.1 Stating that such insurance is primary insurance with respect to the interest 
of Buyer and that any insurance maintained by Buyer is excess and not 
contributory insurance required hereunder; 

27.2.2 Stating that no reduction, cancellation or non-renewal of the policy shall be 
effective until thirty (30) days (ten (10) days for non-payment of premiums) 
from the date notice thereof is actually received by Buyer; provided that 
upon Supplier’s receipt of any notice of reduction, cancellation or non-
renewal, Supplier shall immediately provide notice thereof to Buyer; 

27.2.3 Providing Buyer with subrogation waivers on all coverage; 

27.2.4 Providing for Separation of Insured coverage in the general liability and 
auto liability insurance policies; and 

27.2.5 Naming Buyer as an additional insured on the general liability and auto 
liability insurance policies of Supplier as its interests may appear with 
respect to this Agreement. 

27.3 Certificates of Insurance. Within thirty (30) days of the Effective Date and each 
anniversary thereafter during the Term, and upon any change in coverage or at the 
request of Buyer (not to exceed once each year), Supplier shall provide to Buyer 
properly executed and current certificates of insurance with respect to all insurance 
policies required to be maintained by Supplier under this Agreement. Certificates 
of insurance shall provide the following information: 

27.3.1 The name of insurance company, policy number and expiration date; 

27.3.2 The coverage required and the limits on each, including the amount of 
deductibles or self-insured retentions, which shall be for the account of 
Supplier; and 

27.3.3 A statement indicating that Buyer shall receive at least thirty (30) days prior 
notice of cancellation or non-renewal of a policy or of a reduction of liability 
limits with respect to a policy. 

27.4 Certified Copies of Insurance Policies. At Buyer’s request, in addition to the 
foregoing certificates of insurance, Supplier shall deliver to Buyer a copy of each 
insurance policy, certified as a true and complete copy by an authorized 
representative of the issuing insurance company. 
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27.5 Inspection of Insurance Policies. Buyer shall have the right to inspect the original 
policies of insurance applicable to this Agreement at Supplier’s place of business 
during regular business hours. 

27.6 Supplier’s Minimum Insurance Requirements. 

27.6.1 Worker’s Compensation. Workers’ compensation insurance in the form and 
manner required by statutory requirements and endorsement providing 
insurance for obligations under the U.S. Longshoremen’s and Harbor 
Worker’s Compensation Act and the Jones Act where applicable. 
Employer’s liability insurance with the following limits: (a) One Million 
Dollars ($1,000,000) per each bodily injury by accident; (b) One Million 
Dollars ($1,000,000) per each employee bodily injury by occupational 
disease; and (c) One Million Dollars ($1,000,000) in the annual aggregate 
per each bodily injury by occupational disease. 

27.6.2 General Liability. General liability insurance including bodily injury, 
property damage, products/completed operations, contractual and personal 
injury liability with a combined single limit of at least Five Million Dollars 
($5,000,000) per occurrence and at least Five Million Dollars ($5,000,000) 
annual aggregate. 

27.6.3 Automobile Liability. Automobile liability insurance including owned, 
non-owned and hired automobiles with combined bodily injury and 
property damage with a combined single limit of at least Two Million 
Dollars ($2,000,000). The minimum insurance limits set forth in Sections 
27.6.1, 27.6.2, and 27.6.3 can be met by Supplier’s underlying workers’ 
compensation/employer’s liability, general liability, and automobile 
liability policies in combination with an excess/umbrella insurance policy. 

27.6.4 Excess Liability. Excess liability insurance with a minimum limit of Ten 
Million Dollars ($10,000,000) (“Excess Minimum”) for each occurrence 
and an aggregate where applicable on a following form basis to be excess 
of the insurance coverage and limits required in Supplier’s general liability 
insurance and automobile liability insurance. Supplier shall promptly notify 
Buyer if the Excess Minimum is not available and Supplier shall purchase 
additional insurance coverage up to the Excess Minimum if required by 
Buyer.   

27.6.5 Failure to Comply. If Supplier fails to comply with the provisions of this 
Article 27, Supplier shall save harmless and indemnify Buyer from any 
direct or indirect Loss, including attorneys’ fees and other costs of litigation, 
resulting from the injury or death of any person or damage to any property 
if Buyer would have been protected had Supplier complied with the 
requirements of this Article 27, in accordance with the indemnification 
provisions of Article 18. 

28. NO EXPECTATION OF CONFIDENTIALITY; PUBLIC STATEMENTS 
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28.1 No Expectation of Confidentiality. Supplier has no expectation that any of the terms 
of this Agreement will be treated as confidential by Buyer, and Buyer has no 
obligation to seek confidential treatment of this Agreement in connection with 
Buyer’s Required Regulatory Approvals or otherwise. 

28.2 Public Statements. The Parties shall consult with each other prior to issuing any 
public announcement, statement or other disclosure with respect to this Agreement 
and neither Party shall issue any such public announcement, statement or other 
disclosure without having first received the written consent of the other Party, 
except as may be required by Law. Notwithstanding the foregoing, Supplier 
acknowledges and agrees that Buyer may advertise, issue brochures or make other 
announcements, publications or releases regarding this Agreement and the Facility 
for educational, promotional or informational purposes, or for the purposes of 
Section 29.16, so long as such advertisements, brochures and announcements do 
not include pricing or other proprietary or confidential information. Supplier may 
disclose this Agreement and information regarding the Facility to its Affiliates and 
to its and its Affiliates’ members, officers, directors, employees, attorneys, agents 
representatives current or potential lenders and investors in connection with the 
execution, delivery and performance of its obligations under this Agreement. 
Supplier shall reasonably cooperate with Buyer regarding such activities, including 
providing Buyer with reasonable access to the Facility and authorizing the use of 
pictures of the Facility for such activities, upon reasonable prior notice, during 
regular business hours, and subject to Buyer’s compliance with Suppliers safety 
requirements regarding the Project Site. It shall not be deemed a violation of this 
Section 28.2 to file this Agreement with the PUCN or FERC or any other 
Governmental Authority in connection with Buyer’s Required Regulatory 
Approvals, Supplier’s Required Regulatory Approvals or otherwise. 

29. MISCELLANEOUS 

29.1 Notices. 

29.1.1 All notices, requests, demands, submittals, waivers and other 
communications required or permitted to be given under this Agreement 
(each, a “Notice”) shall, unless expressly specified otherwise, be in writing 
and shall be addressed, except as otherwise stated herein, to the Parties’ 
Contract Representatives as set forth in Exhibit 4, as the same may be 
modified from time to time by Notice from the respective Party to the other 
Party. 

29.1.2 All Notices required by this Agreement shall be sent by regular first class 
U.S. mail, registered or certified U.S. mail (postage paid return receipt 
requested), overnight courier delivery, or electronic mail. Such Notices will 
be effective upon receipt by the addressee, except that Notices transmitted 
by electronic mail shall be deemed to have been validly and effectively 
given on the day (if a Business Day and, if not, on the next following 
Business Day) on which it is transmitted if transmitted before 16:00 PPT, 
and if transmitted after that time, on the following Business Day. If any 
Notice sent by regular first class U.S. mail, registered or certified U.S. mail 
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postage paid return receipt requested, or overnight courier delivery is 
tendered to an addressee and the delivery thereof is refused by such 
addressee, then such Notice shall be deemed validly and effectively given 
upon such tender. All oral notifications required under this Agreement shall 
be made to the receiving Party’s Contract Representative or Operating 
Representative (as applicable) and shall promptly be followed by Notice as 
provided in this Section 29.1. 

29.1.3 Notices of Force Majeure or an Event of Default pursuant to Article 20 or 
Article 24, respectively, and Notices of a change to Exhibit 4 shall be sent 
either by registered or certified U.S. mail (postage paid return receipt 
requested), overnight courier delivery or electronic mail. If any such Notice 
is sent via electronic mail, then a copy of such Notice shall also be sent 
either by registered or certified U.S. mail (postage paid return receipt 
requested), or overnight courier delivery. Such Notices will be effective as 
provided in Section 29.1.2. 

29.1.4 Any payments required to be made to a Party under this Agreement shall be 
made pursuant to the payment instructions in Exhibit 4, as such payment 
instructions may be amended by such Party from time to time by Notice to 
the other Party. 

29.2 Merger. This Agreement contains the entire agreement and understanding between 
the Parties with respect to all of the subject matter contained herein, thereby 
merging and superseding all prior agreements and representations by the Parties 
with respect to such subject matter contained herein whether written or oral. 

29.3 Counterparts. This Agreement may be executed in multiple counterparts, each of 
which shall be deemed an original. 

29.4 Rules of Construction; Interpretation. Unless otherwise required by the context in 
which any term appears: (a) the singular includes the plural and vice versa; 
(b) references to “Articles,” “Sections,” “Schedules,” or “Exhibits” are to articles, 
sections, schedules, or exhibits hereof; (c) all references to a particular Person 
include a reference to such Person’s permitted successors and assigns; (d) “herein,” 
“hereof” and “hereunder” refer to this Agreement as a whole; (e) all accounting 
terms not specifically defined herein shall be construed in accordance with 
generally accepted accounting principles, consistently applied; (f) the masculine 
includes the feminine and neuter and vice versa; (g) “including” (and the correlative 
terms “include”, “includes” and “included”) means “including, without limitation” 
or “including, but not limited to”; (h) all references to a particular Law means that 
Law as amended, supplemented or otherwise modified from time to time; (i) all 
references to energy or capacity are to be interpreted as utilizing alternating current, 
unless expressly stated otherwise; and (j) the word “or” is not necessarily exclusive. 
Reference to “days”, “months”, “quarters” and “years” shall be to calendar days, 
months, quarters and years, unless expressly stated otherwise herein. In the event 
an ambiguity or question of intent or interpretation arises with respect to this 
Agreement, this Agreement shall be construed as if drafted jointly by the Parties 
and no presumption or burden of proof shall arise favoring or disfavoring any Party 
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by virtue of authorship of any of the provisions of this Agreement. Any reference 
to any Law shall be deemed also to refer to all rules and regulations promulgated 
thereunder, unless the context requires otherwise. 

29.5 Headings and Titles. The headings and section titles in this Agreement are for 
convenience of the Parties only and shall not be used to construe this Agreement.  

29.6 Discontinued or Modified Index. If any index publisher discontinues publishing or 
substantially modifies any index utilized herein, then the index used herein will be 
modified to the most appropriate available index, with appropriate adjustments to 
take into account any changes in the location of measurement. 

29.7 Severability. If any term, provision or condition of this Agreement is held to be 
invalid, void or unenforceable by a Governmental Authority and such holding is 
subject to no further appeal or judicial review, then such invalid, void, or 
unenforceable term, provision or condition shall be deemed severed from this 
Agreement and all remaining terms, provisions and conditions of this Agreement 
shall continue in full force and effect. The Parties shall endeavor in good faith to 
replace such invalid, void or unenforceable terms, provisions or conditions with 
valid and enforceable provisions which achieve the purpose intended by the Parties 
to the greatest extent permitted by Law. 

29.8 Waivers; Remedies Cumulative. No failure or delay on the part of a Party in 
exercising any of its rights under this Agreement or in insisting upon strict 
performance of provisions of this Agreement, no partial exercise by either Party of 
any of its rights under this Agreement, and no course of dealing, usage of trade or 
course of performance between the Parties shall constitute a waiver of the rights of 
either Party under this Agreement. Any waiver shall be effective only by a written 
instrument signed by the Party granting such waiver, and such shall not operate as 
a waiver of, or estoppel with respect to, any subsequent failure to comply therewith. 
The remedies provided in this Agreement are cumulative and not exclusive of any 
remedies provided by Law or in equity. Notwithstanding the foregoing or any other 
provision hereof, for breach of any provision hereof for which an express remedy 
or measure of damages is provided (including Sections 3.5 (Renewable Energy 
System), 3.6 (Shortfall; Replacement Costs), 3.7 (PC Shortfall; PC Replacement 
Costs), 8.4 (Failure to Achieve Commercial Operation), 8.5 (Delay Damages), 8.6 
(Nameplate Damages) and 8.7 (Modification)), such express remedy or measure of 
damages will be the sole and exclusive remedy, the obligor’s liability will be 
limited as set forth in such provision and all other remedies or damages at law or in 
equity are waived, unless the provision in question provides that the express 
remedies are in addition to other remedies that may be available. Notwithstanding 
the above, nothing in this section shall prohibit Buyer from exercising Buyer’s right 
to exercise specific performance under Section 29.15. 

29.9 Amendments. Amendments or modifications to this Agreement must be in writing 
and executed by an authorized representative of each Party. Buyer may determine 
that submitting an amendment or modification to this Agreement to the PUCN and 
FERC, as applicable, for filing, acceptance or approval shall be a condition 
precedent to the effectiveness of any such amendment. 
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29.10 Time is of the Essence. Time is of the essence to this Agreement and in the 
performance of all of the covenants, agreements, obligations and conditions hereof. 

29.11 Choice of Law. This Agreement and the rights and obligations of the Parties 
hereunder shall be construed and governed by the Laws of the State of Nevada, 
except for such Laws that would require the application of the Laws of another 
jurisdiction. 

29.12 Further Assurances. The Parties agree to execute and deliver promptly, at the 
expense of the Party requesting such action, any and all other and further 
instruments, documents and information which a Party may request and which are 
reasonably necessary or appropriate to give full force and effect to the terms and 
intent of this Agreement. Without limiting the foregoing, whenever revised or 
updated exhibits are delivered or generated hereunder for attachment to this 
Agreement, the Parties will memorialize the same in a reasonable written 
instrument, to be executed and delivered by both Parties. 

29.13 Forward Contract. The Parties acknowledge and agree that this Agreement and the 
transactions contemplated hereunder constitute a “forward contract” within the 
meaning of the United States Bankruptcy Code. 

29.14 No Third-Party Beneficiaries. Nothing in this Agreement nor any action taken 
hereunder shall be construed to create any duty, liability or standard of care to any 
third party, no third party shall have any rights or interest, direct or indirect, in this 
Agreement or the services to be provided hereunder, and this Agreement is intended 
solely for the benefit of the Parties, and the Parties expressly disclaim any intent to 
create any rights in any third party as a third-party beneficiary to this Agreement or 
the services to be provided hereunder. 

29.15 Specific Performance. Subject to applicable rules of law and equity, Buyer shall 
be entitled to seek and obtain a decree compelling specific performance or granting 
injunctive relief with respect to, and shall be entitled, to enjoin any actual or 
threatened breach of any material obligation of Supplier hereunder. The Parties 
agree that specific performance (including temporary and preliminary relief) and 
injunctive relief are proper in the event of any actual or threatened breach of any 
material obligation of Supplier hereunder, and that, except as provided in Sections 
8.4, 19.3 and 29.8, any liability limits contained herein shall not operate to limit the 
exercise of Buyer’s remedies in equity to cause Supplier to perform its obligations 
hereunder. Supplier agrees that, except where this Agreement provides for the 
payment of liquidated damages or other specific amounts in Sections 3.4, 3.6, 3.7, 
8.4, 8.5 and 8.6, it will not assert as a defense to Buyer’s action for specific 
performance of, or injunctive relief relating to, Buyer’s rights and Supplier’s 
obligations hereunder that the amounts payable or paid by Supplier in respect of 
money damages constitute an adequate remedy for the breach of such obligation, 
and Supplier hereby conclusively waives such defense. Supplier shall at all times 
during the Term, own, lease, control, hold in its own name or be signatory to (as 
the case may be) all assets relating to the Facility to the extent necessary to prevent 
a material adverse effect on Buyer’s right to specific performance or injunctive 
relief.  
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29.16 Naming Rights. 

29.16.1 Supplier grants to Buyer for the Term an irrevocable right to designate the 
name by which the Facility will be known. The name of the Facility may 
include the name of a Buyer commercial customer. Supplier shall have the 
right to pre-approve such name, which approval shall not be unreasonably 
conditioned, delayed or denied. Buyer may modify the name during the 
Term, in each case subject to Supplier’s right to pre-approve such 
modified name, which approval shall not be unreasonably conditioned, 
delayed or denied. 

29.16.2 Supplier further grants to Buyer for the Term an irrevocable, right and 
license: (a) to install signage in a number, or a size and design and at a 
location and time (not earlier than sixty (60) days prior to the Commercial 
Operation Date) determined by Buyer, including the right to include 
commercial customers’ names, corporate logos and other identifying 
information on such signage; provided, that all signage shall be subject to 
pre-approval by Supplier, which approval shall not be unreasonably 
conditioned, delayed or denied, and (b) to use images of the Facility in its 
communications with the public, including but not limited to written and 
electronic media such as pamphlets, websites and social media, including 
the right to license and to determine the associating of images of the 
Facility with Buyer’s designated corporate logo, and to permit commercial 
customers designated by Buyer these same image rights contained in this 
subsection (b); provided, that all uses of images of the Facility shall be 
subject to Supplier’s prior approval, including with respect to issues of 
confidentiality and proprietary rights, which approval shall not be 
unreasonably conditioned, delayed or denied. 

29.16.3 Buyer shall be responsible for all costs and expenses associated with (a) 
the selection and maintenance of the name, and modifications to the name; 
(b) creation, installation, maintenance and removal of signs; and (c) 
obtaining and using images of the Facility, including licensing corporate 
customers to do the same.  

[SIGNATURES APPEAR ON THE FOLLOWING PAGE] 
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EXHIBIT 1 

DESCRIPTION OF FACILITY 
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1. Name of Generating Facility: Sleepy Orange 

(a) Location: Lyon County, Nevada 

(b) Delivery Point: 345 kV Fort Churchill Substation 

2. Supplier: Sleepy Orange Solar LLC 

3. Parent: Primergy Solar LLC 

4. Operator: Supplier 

5. Equipment: 

(a) Type of Generating Facility:  Photovoltaic solar 

(b) Installed Nameplate Capacity: 

(i) Total capacity: 572 MVA 

(ii) Expected Nameplate Capacity Rating:  500 MW AC @ +/- 0.95, subject to the 

provisions of Section 3.4.5 

(iii) Total gross output capacity: 572 MW 

(iv) Total capacity net of Station Usage: 500 MW AC (at Delivery Point) 

(c) Additional Technology Specific Information, if any: 

6. Operating Characteristics of Generating Facility: 
(a) VAR, leading: 165 MVAR (@ delivery of 500 MW AC at Delivery Point) 
(b) VAR, lagging (-): 165 MVAR (@ delivery of 500 MW AC at Delivery Point) 
(c) Controlled Ramp Rate (MW/minute): 500 MW AC/minute 
(d) Minimum Operating Capacity (MW): 0 MW AC 
(e) Power Factor: +/- 0.95, subject to the provisions of Section 3.4.5 

7. Type of Storage Facility: Lithium-ion battery storage 

8. Expected Storage Facility Nameplate Capacity Rating: 500 MW AC @ +/- 0.95 leading 
lagging. 

9. Operating Characteristics of Storage Facility: 
(a) Charge capacity at the Storage Facility Metering Point: 500 MW AC 
(b) Discharge capacity at the Storage Facility Metering Point: 500 MW AC 
(c) Storage capacity at the Storage Facility Metering Point: 2,000 MWh AC 

1-1 
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EXHIBIT 2A 

PRODUCT RATES 

REN-18-SOS(a) 
Page 98 of 206

PRODUCT RATE 

The Product Rate during the Stub Period (or, if there is no Stub Period because the 
Commercial Operation Date is January 1st, during the first Contract Year) and each 
subsequent Contract Year during the Term shall be Thirty Dollars and Ninety Cents 
($30.90) per MWh (the “Product Rate”). 

PTC RATE 

The “PTC Rate” means the rate used to calculate the PTCs for the Generating Facility that 
Supplier anticipates reflecting on the IRS Form 8835 (or any successor form thereto) to be 
filed by Supplier as part of its timely filed federal income tax return for the applicable 
taxable year (expressed in $/MWh), assuming (i) a base credit amount determined pursuant 
to Section 45(a)(1),  Section 45(b)(6)(A), or Section 45Y(a) (applying either the applicable 
amount in Section 45Y(a)(2)(A) or Section 45Y(a)(2)(B)) of the Code, as applicable, in 
each case as in effect as of the Effective Date, and (ii) the inflation adjustment factor and 
reference price for solar used to determine the PTC as set forth in the most recently 
published IRS notice of such items, and (if applicable) any subsequent updates or 
corrections, and (iii) any applicable increases or decreases to the credit amount pursuant to 
Section 45(b)(3), Section 45(b)(9), Section 45(b)(11), Section 45Y(g)(7), Section 
45Y(g)(8), and Section 45Y(g)(11) of the Code.  Following the PTC Period, or if Supplier 
does not claim the PTC with respect to the Generating Facility, the PTC Rate shall be zero 
(0).  For purposes of this Exhibit 2A, the “After-Tax Basis” means, with respect to any 
payment received or deemed to have been received by Supplier, the amount of such 
payment (the “Base Payment”) supplemented by a further payment (the “Additional 
Payment”) to Supplier so that the sum of the Base Payment plus the Additional Payment 
shall, after deduction of the amount of all taxes (including federal, state or local income 
taxes) required to be paid by Supplier in respect of the receipt or accrual of the Base 
Payment and the Additional Payment (taking into account any current or previous credits 
or deductions arising from the underlying event giving rise to the Base Payment and 
Additional Payment), be equal to the amount required to be received. Such calculations 
shall be made on the assumption that Supplier is subject to federal income taxation at the 
highest applicable statutory rate applicable to corporations for the relevant period or 
periods, and state and local taxes at an applicable statutory rate in the aggregate equal to 
five percent (5%) with respect to such Base Payment and Additional Payment, and shall 
take into account the deductibility (for federal income tax purposes) of such state and local 
income taxes. At the time Supplier first delivers an invoice to Buyer for Economic 
Curtailed Product pursuant to Section 7.2, Supplier shall attest to Buyer in writing (the 
“Attestation”) the PTC Rate and the assumptions underlying the PTC Rate, including (A) 
whether taxpayer is claiming the PTC under Section 45 or Section 45Y of the Code, (B) 
whether the increased credit amount under Section 45(b)(6)(A) or the applicable amount 
described under Section 45Y(a)(2)(B) applies, and (C) whether any additional credit 
increases (such as the bonus for domestic content or location in an energy community) or 
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decreases (such as the reduction for tax-exempt bonds) apply. The Attestation shall be 
signed by a representative of Supplier with knowledge of the matters set forth 
therein.  Supplier shall provide Buyer with an updated Attestation if any of the underlying 
assumptions addressed in the Attestation change during the PTC Period. For purposes of 
this Exhibit 2A, the “PTC Period” means the period commencing on the Commercial 
Operation Date and ending on the ten (10) year anniversary of the Commercial Operation 
Date. 

STORAGE RATE 

The Storage Rate during the Stub Period (or, if there is no Stub Period because the 
Commercial Operation Date is January 1st, during the first Contract Year) and each 
subsequent Contract Year during the Term shall be equal to the product of Twelve 
Thousand Seven Hundred Fifty Dollars ($12,750.00) per MW-month and (b) the applicable 
Storage Contract Capacity (the “Storage Rate”). 

2A-2 
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EXHIBIT 2B 

FORM OF MONTHLY ENERGY INVOICE 

Supplier Letterhead 
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Facility: __________________________ Date: _______________ 

Facility ID: __________________________ Billing Period: _______________ 

Invoice Number: _______________ 

CURRENT MONTHLY BILLING DATA INPUT 

Pricing $/MWh 
Product Rate __________ 
Provisional Rate __________ 
Test Energy Rate __________ 
PTC Rate __________ 

Monthly Supply Amount (kWh) On-Peak 
Supply Amount _____________ 

Excused Product 
Planned Outages _____________ 
Force Majeure _____________ 
Emergencies _____________ 
Curtailed Product _____________ 
Economic Curtailed Product _____________ 
Total Excused Product _____________ 

Delivered Amount (kWh) On-Peak Off-Peak 
Net Energy (excluding Excess Energy) _____________ _____________ 
Excess Energy _____________ _____________ 
Total Delivered Amount _____________ _____________ 

Storage Pricing $/MW 
Storage Rate __________ 

CURRENT MONTHLY INVOICE CALCULATION 

Net Energy Rate/kWh Amount 
a. Product1 _____________ x _____________ = $ _____________ 
b. Excess Energy _____________ x _____________ = $ _____________ 
c. Provisional Energy _____________ x _____________ = $ _____________ 
d. Test Energy _____________ x _____________ = $ _____________ 
e. Shortfall/Replacement Cost (from page 2B-2) $ _____________ 
f. Storage Rate _____________ 

g. Total Product Payment (a+b+c+d-e+f) $ _____________ 

h. Adjustments (+/-) $ _____________ 

TOTAL AMOUNT DUE (g + h) $ _____________ 

PAYMENT DUE DATE NO LATER THAN: _________________ 

REPLACEMENT COST CALCULATION – For Billing Period: September 

1 Excluding Provisional Energy and Test Energy 
2B-1 
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Summer On-Peak 

a. Monthly On-Peak Supply Amounts ________________ kWh 
b. Excused Product – On-Peak ________________ kWh 
c. Difference (a – b) ________________ kWh 
d. 90% of Difference (0.90 * c) ________________ kWh 
e. Delivered Amount ________________ kWh 

Shortfall (Y/N)? ________ 

f. Shortfall Amount (max d – e or zero) ________________ kWh 

Replacement Cost Calculation 
g. Average On-Peak COB ________________ $/MWh 
h. Summer On-Peak Product Rate ________________ $/MWh 
i. Difference (max g – h or zero) ________________ $/MWh 

j. 10% of Product Rate (0.1 x i) ________________ $/MWh 

k. Replacement Cost (max of f * j or f * i) $ ________________ 

REN-18-SOS(a) 
Page 101 of 206

REPLACEMENT COST CALCULATION – For Billing Period: December 

Non-Summer On-Peak 

l. Monthly On-Peak Supply Amounts ________________ kWh 
m. Excused Product – On Peak ________________ kWh 
n. Difference (l – m) ________________ kWh 
o. 90% of Difference (0.90 * n) ________________ kWh 

p. Delivered Amount ________________ kWh 

q. Shortfall (Y/N)? ________ 

r. Shortfall Amount (max o – p or zero) ________________ kWh 

Replacement Cost Calculation 
s. Average On-Peak COB ________________ $/MWh 
t. Non-Summer On-Peak Product Rate ________________ $/MWh 
u. Difference (max s – t or zero) ________________ $/MWh 

v. Replacement Cost (r * u) $ ________________ 

2B-2 
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Date 
Hour 

Ending 
On-Peak/ Supply 
Off-Peak Amount 

Total 
Delivered 
Amount 

Base 
Product 
Amount 

Product 
Rate 

Storage 
Rate Base 

Product 
Cost 

Excess 
Energy 

Maximum 
Amount 
Energy 

Excused 
Product Reason for Excused 

Total 
On-Peak 

Total 
Off-Peak 

Totals 

2B-3 
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EXHIBIT 2C 

FORM OF PC REPLACEMENT INVOICE 

Buyer Letterhead 

Facility: _________________________________ 

Facility ID: _________________________________ 

Date: 

Contract Year(s): 

Invoice Number: 

Payment Due Date: 

Contract Year Data 

a. Yearly PC Amount 

b. Delivered PCs 

PCs associated with Excused Product 

c. Planned Outage 

d. Force Majeure 

e. Emergencies 

f. Curtailed Product 
g. Economic Curtailed Product 
h. Excused Product (c + d + e + f + g) 

i. PC Shortfall Amount (a – b – h) 

PCs 

PC REPLACEMENT CALCULATION 

j. PC Replacement Rate 

k. PC REPLACEMENT COSTS (i * j) 

$ 

$ 

REN-18-SOS(a) 
Page 103 of 206
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EXHIBIT 3A 

DESCRIPTION OF PROJECT SITE 
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Lyon County, Nevada.  Mount Diablo Meridian 

Township 14 North, Range 26 East 

Section 2 Lots 3-4, S½NW¼, and E½SW¼; 

Section 11 E½NW¼, W½NE¼, and W½SE¼; 

Section 12 S½SW¼; 

Section 13 Lots 1–4, W½NE¼, NW¼SW¼, W½SE¼, 
E½SW¼ and NW¼; 

Section 14 NW¼NE¼ and E½NE¼; 

Section 24 E½NW¼, N½SE¼, and NE¼. 

Township 14 North, Range 27 East 

Section 7 SE¼; 

Section 15 All; 

Section 16 All; 

Section 17 All; 

Section 18 Lots 2-4, SE¼, NE¼, E½SW¼, and E½NW¼; 

Section 20 N½NW¼, SE¼NW¼; E½SW¼, NE¼, and SE¼; 

Section 21 N½NE¼, NW¼, and SW¼; 

Section 22 W½NE¼ and NW¼; 

Section 28 NE¼SW¼, SE¼NE¼, N½SE¼, and W½NE¼, 
and NW¼. 

Township 15 North, Range 25 East 

Section 24 N½NE¼, W½SE¼, and SW¼NE¼; 

Section 25 W½NE¼ and W½SE¼. 

Township 15 North, Range 26 East 

Section 19 Lots 1–4; 

Section 20 Lots 5–9 and Lots 13–15; 

Section 27 S½SW¼, NW¼SW¼, and SW¼SE¼; 

Section 28 Lots 3–4, S½NE¼, S½NW¼, and N½SE¼; 

Section 29 Lot 1; 

Section 34 Lot 1, N½NE¼, and NE¼SE¼; 

Section 35 Lots 1 and 2, NW¼SW¼, and SW¼NW¼. 

3A-1 
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EXHIBIT 3B 

MAP DEPICTING PROJECT SITE 
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EXHIBIT 4 

NOTICES, BILLING AND PAYMENT INSTRUCTIONS 

SUPPLIER: 

Sleepy Orange Solar LLC 

Contact Mailing Address Phone E-mail 

CONTRACT REPRESENTATIVE: 

Prior to Commercial Operation Date: 

Primergy Commercial c/o Primergy Solar 937-271-6286 commercial@primergysolar.com 

Andrew Gough 1901 Harrison Street, Suite 1600 Cc: agough@primergysolar.com 

Oakland, CA 94612 

From and after Commercial Operation Date: 

Primergy Asset Management c/o Primergy Solar 510-910-9087 assetmanagement@primergysolar.com 

1901 Harrison Street, Suite 1600 

Oakland, CA 94612 

OPERATING REPRESENTATIVE: 

Prior to Commercial Operation Date: 

Primergy Asset Management c/o Primergy Solar 510-910-9087 assetmanagement@primergysolar.com 

1901 Harrison Street, Suite 1600 

Oakland, CA 94612 

From and after Commercial 

Operation Date: 

Primergy Asset Management c/o Primergy Solar 510-910-9087 assetmanagement@primergysolar.com 

1901 Harrison Street, Suite 1600 

Oakland, CA 94612 

From and after the Commercial 

Operation Date: 

CHARGING AND DISCHARGING NOTICE COMMUNICATIONS: 

Primergy Asset Management c/o Primergy Solar 510-910-9087 assetmanagement@primergysolar.com 

1901 Harrison Street, Suite 1600 

Oakland, CA 94612 

OPERATING [To be provided prior to start of construction] 

NOTIFICATIONS: 

Prescheduling 

Real-Time 

4-1 
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Monthly Checkout 

REN-18-SOS(a) 
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INVOICES: 

Primergy Settlements c/o Kenon Group Consultants 480-269-9222 primergy@kenongroup.com 

16427 North Scottsdale Road, Suite 440 Cc: 

Scottsdale, AZ 85254-7103 assetmanagement@primergysolar.com 

PAYMENT INSTRUCTIONS 

Beneficiary: Sleepy Orange Solar LLC 

Bank: [to be provided] 

Bank Account Name: [to be provided] 
ABA No.: [to be provided] 

“EVENT OF DEFAULT”, “FORCE MAJEURE”, AND OTHER LEGAL NOTICES 

Cc: all notices to: c/o Primergy Solar 510-910-9087 legal@primergysolar.com 

Primergy Legal Department 1901 Harrison Street, Suite 1600 
Oakland, CA 94612 

BUYER: NV ENERGY 

Contact Phone E-mail 

CONTRACT REPRESENTATIVE: 
Director, Contract Management & Spec Programs 702/402-5747 ContractManagement@nvenergy.com 
7155 S. Lindell Road, MS B13RE 
Las Vegas, NV 89118 

OPERATING REPRESENTATIVES 
Scheduling 

- Portfolio Analytics 702/402-1980 PortfolioAnalytics@nvenergy.com 
- Generation Dispatch (Control Area Operations) 702/402-7111 sysopr@nvenergy.com 
- Seven Day Ahead Schedules N/A nveopr@nvenergy.com 
- Daily Availability Notice- (Spreadsheet) 702/402-1980 PortfolioAnalytics@nvenergy.com 

Emergencies (including Force Majeure) 
- Grid Reliability (NPC) 702/402-6671 TransmissionOperationsNVES@nvenergy.com 
- Grid Reliability (SPPC) 775/834-4216 TransmissionOperationsNVEN@nvenergy.com 
- Portfolio Analytics 702/402-1980 PortfolioAnalytics@nvenergy.com 

Planned Outages-NPC 702/402-6602 esccoc@nvenergy.com 
Planned Outages-SPPC 775/834-4716 esccoc@nvenergy.com 

Metering-NPC 702/402-6163 EMOSouth@nvenergy.com 
Metering-SPPC 775/834-7527 EMONorth@nvenergy.com 

4-2 
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INVOICES 
Energy Supply Contract Management 
7155 S. Lindell Road, MS B13RE 
Las Vegas, NV 89118 

702/402-5747 ContractManagement@nvenergy.com 

CC all invoices to: 
Fuel & Purchased Power Accounting 
6100 Neil Road, M/S S2A20 
Reno, NV 89511 

775/834-6281 curtis.mcelwee@nvenergy.com 

REN-18-SOS(a) 
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“EVENT OF DEFAULT”, “COMMERCIAL OPERATION DATE” AND “FORCE MAJEURE” 
CC all notices to: 
Office of General Counsel 
6226 W. Sahara Ave, M/S 3A 
Las Vegas, NV 89146 
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EXHIBIT 5 

ONE-LINE DIAGRAM OF FACILITY AND DELIVERY POINT 

Attached is a one-line diagram of the Facility, which indicates the Delivery Point and the ownership and the location of Meters, including 
the Storage Facility Metering Point. 

5-1 
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EXHIBIT 6 

PROJECT MILESTONE SCHEDULE 
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1. All time periods are in months after the later of (i) the PUCN Approval Date and (ii) the 
BLM Approval Date (such later date designated as “AA” below). Any other timing is as 
otherwise described in specific items below. Buyer will update this Exhibit 6 with actual 
dates after the later of the PUCN Approval Date and the BLM Approval Date.  

2. All milestones may be completed earlier than stated times, at the sole option of Supplier. 

A) Project Milestone: Supplier shall obtain all Required Facility Documents to 
construct the Facility. 

Completion Date: Twenty-two (22) months AA 

Documentation: Supplier shall provide Buyer with an officer’s certificate from an 
authorized representative of Supplier certifying that the Required Facility 
Documents required to construct the Facility pursuant to Exhibit 12 and which are 
otherwise required in accordance with applicable Law and Good Utility Practice 
have been obtained and enclosing true, correct, and complete copies of the same, 
together with the metering system design for the Facility (submitted for Buyer’s 
approval in accordance with Section 7.1) and a completed version of Exhibits 11 
and 14. 

B) Project Milestone: Supplier’s major equipment shall be delivered to the Project Site 

Completion Date: Twenty-six (26) months AA 

Documentation: Supplier shall provide Buyer with an officer’s certificate from an 
authorized representative of Supplier certifying that the major equipment 
(including step-up and medium voltage transformers and solar panels, storage, 
trackers and inverters) has been delivered to the Project Site, and enclosing 
reasonable documentation of the same. 

C) Project Milestone: Supplier shall obtain all Required Facility Documents to operate 
the Facility. 

Completion Date: Twenty-nine (29) months AA 

Documentation: Supplier shall provide Buyer with an officer’s certificate from an 
authorized representative of Supplier certifying that the Required Facility 
Documents to operate the Facility pursuant to Exhibit 12 and which are otherwise 
required in accordance with applicable Law and Good Utility Practice have been 
obtained and enclosing true, correct and complete copies of the same, together with 
reasonable documentation evidencing registration with PC Administrator. 

D) Project Milestone: The Facility achieves the Operation Date. 

Completion Date: Later of twenty-nine (29) months AA or April 30, 2030 

6-1 
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Documentation: Buyer’s Meters shall record Energy being delivered from the 
Generating Facility to Buyer at the Delivery Point and to the Storage Facility at the 
Storage Facility Metering Point and Discharging Energy being delivered from the 
Storage Facility to Buyer at the Delivery Point, and Supplier provides Buyer with 
an officer’s certificate from an authorized representative of Supplier certifying the 
Facility satisfies the definition of Operation Date. 

CRITICAL PROJECT MILESTONES 

E) Project Milestone: Supplier shall execute all Construction Contracts and Major 
Equipment Contracts for the Facility. 

Completion Date: Twenty (20) months AA 

Documentation: Supplier shall provide Buyer with (a) an officer’s certificate from 
an authorized representative of Supplier certifying that all Construction Contracts 
and Major Equipment Contracts have been executed and are in full force and effect 
and (b) a certificate from the Licensed Professional Engineer certifying that the 
equipment procured pursuant to the Major Equipment Contracts meets the 
Equipment Specifications. The officer’s certificate shall include a listing of 
Construction Contractors and Major Equipment Contract suppliers, contract 
execution dates, quantities and delivery schedules, sufficient to complete the 
Facility. 

F) Project Milestone: Supplier shall obtain all site control documentation for the 
Facility. 

Completion Date: Seventeen (17) months AA 

Documentation: Supplier shall provide Buyer with an officer’s certificate from an 
authorized representative of Supplier certifying that Supplier has obtained the site 
control documentation demonstrating ownership of, a leasehold interest in, or a 
right of way grant to develop a site for the purpose of constructing the Facility, and 
enclosing true, correct and complete copies of the same. 

G) Project Milestone: Supplier, or its Construction Contractor primarily responsible 
for the engineering, construction and procurement of the Facility shall execute the 
Work Site Agreement. 

Completion Date: Twenty (20) months AA 

Documentation: Supplier shall provide Buyer with an Officer’s certificate from an 
authorized representative of Supplier certifying that the Work Site Agreement is in 
full force and effect and enclosing a true, correct and complete copy of the same.  

6-2 
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H) Project Milestone: Supplier shall demonstrate to Buyer that it has complete 
financing for construction of the Facility. 

Completion Date: Twenty (20) months AA 

Documentation: Supplier shall provide Buyer with an officer’s certificate from an 
authorized Representative of Supplier certifying that debt and equity financing 
arrangements have been executed and are effective for funding of one hundred 
percent (100%) of the construction financing of the Facility. 

I) Project Milestone: Notice to Proceed has been issued to the Construction Contractor 
under the Construction Contract and construction of the Facility has commenced. 

Completion Date: Twenty (20) months AA 

Documentation: Supplier shall provide Buyer with an officer’s certificate from an 
authorized Representative of Supplier certifying that attached are true, correct and 
complete copies of (i) the executed Notice to Proceed acknowledged by the 
Construction Contractor and documentation from qualified professionals which 
indicates that physical work has begun at the Project Site regarding the construction 
of the Facility and (ii) an ALTA Survey for the Project Site. 

J) Project Milestone: The Facility achieves the Commercial Operation Date. 

Completion Date: The 1st day of the month following the later of thirty (30) months 
AA or May 31, 2030 (“Commercial Operation Deadline”) 

Documentation: Supplier shall provide Buyer with the certifications required by 
Section 8.3.2. 

6-3 
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EXHIBIT 7 

PERFORMANCE TESTS 
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1. Performance tests required by the Construction Contract and the Major Equipment 
Contracts. Supplier shall provide evidence of satisfactory completion of all equipment 
testing contemplated or required under the Construction Contract and the Major 
Equipment Contracts. 

2. Such other tests as may be required by Law or by Buyer to document resource supply, 
including the performance testing provided for in Exhibit 7A and specific tests such as 
storage capacity testing, self-discharge testing, auxiliary load testing, roundtrip efficiency 
testing and integrated facility testing unless they have already been tested as part of 
Construction Contract requirements. 
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EXHIBIT 7A 

PERFORMANCE TESTING 

Required Tests: 

1. Full Nameplate Output Testing 
2. Lagging Reactive Power Capability Testing 
3. Leading Reactive Power Capability Testing 

4. NERC Required Testing 

7A-1 
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EXHIBIT 7A 

PERFORMANCE TESTING 

PRE-TESTING REQUIREMENTS 

Supplier shall provide Buyer (in coordination with the Transmission Provider) a test plan including 
but not limited to testing dates and voltage, real power, and reactive power scheduling for approval 
thirty (30) days prior to the first test start date. Subject to any applicable Transmission Provider 
Instructions or other requirements, Buyer (in coordination with the Transmission Provider) shall 
provide a response no later than ten (10) days after submission approving the plan or providing date 
modifications and voltage, real power, and reactive power curtailments per Transmission System 
constraints. If necessary, Supplier shall provide an updated test plan for approval or further 
modifications by Buyer. Testing data for tests 1 through 3 must be certified by the Licensed 
Professional Engineer pursuant to Section 8.3.2.2 of the Agreement. 

1 FULL NAMEPLATE OUTPUT TESTING 

1.1 Supplier shall demonstrate full nameplate output capacity of the Generating Facility 

and Storage Facility individually at +0.95PF (leading) and -0.95PF (lagging) for (1) 

one hour for each test per table below. 

Reactive 

Power 

Target 

(MVAR) 

Reactive 

Power 

Response 

(MVAR) 

Real Power Target 
(MW) 

Real 
Power 

Response 
(MW) 

Power 
Factor 
Target 

Power 
Factor 

Response 

100% (Generating Facility)** -0.95 

100% (Generating Facility)** +0.95 

100% (Storage Facility)** -0.95 

100% (Storage Facility)** +0.95 

**100% of expected power output based on the designed energy model. Individual tests 
shall be performed for both Generating Facility and Storage Facility.  

Pass/Fail Criteria 

Generating Facility and Storage Facility measured response level shall be within the 
greater of ±1% of the expected response level. 

Passed Failed Date: 

Test Performed by: 

Test Witnessed by: 

Notes/Test Conditions: 
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2 LAGGING REACTIVE POWER CAPABILITY TESTING 

2.1 Supplier shall demonstrate the maximum lagging reactive power capability of 

the Generating Facility and the Storage Facility for one (1) hour for each test 

per the table below. 

Reactive 

Power 

Target 

(MVAR) 

Reactive 

Power 

Response 

(MVAR) 

Real Power Target 
(MW) 

Real 
Power 

Response 
(MW) 

Power 
Factor 
Target 

Power 
Factor 

Response 

0* -0.90 

0* -0.95 

100% (Generating Facility)** -0.90 

100% (Generating Facility)** -0.95 

100% (Storage Facility)** -0.90 

100% (Storage Facility)** -0.95 

*The tests do not need to be performed at night; however, they need to simulate nighttime 
conditions. This means no DC input to the inverters from the Generating Facility and/or 
Storage Facility. Typically, inverter should not require DC voltage to manage VAR. 
Although the system voltage during the day will likely be lower, the reactive power test 
varying the voltage-hold point will show Generating Facility and Storage Facility 
response. 

**100% of expected power output based on the designed energy model. Individual tests 
must be performed for both the Generating Facility and Storage Facility. However, for a 
DC-coupled Storage Facility, only the Generating Facility will be required for the 100% 
real power output test indicated in the above table. 

  Pass/Fail Criteria 

Generating Facility and Storage Facility measured response level shall be within the 
greater of ±5% of the expected response level. 

Passed Failed Date: 

Test Performed by: 

Test Witnessed by: 

Notes/Test Conditions: 
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3 LEADING REACTIVE POWER CAPABILITY TESTING 

3.1 Supplier shall demonstrate the maximum leading reactive power capability 

of the Generating Facility and the Storage Facility for one hour for each test 

per the table below. 

Reactive 

Power 

Target 

(MVAR) 

Reactive 

Power 

Response 

(MVAR) 

Real Power Target 
(MW) 

Real 
Power 

Response 
(MW) 

Power 
Factor 
Target 

Power 
Factor 

Response 

0* +0.90 

0* +0.95 

100% (Generating Facility)** +0.90 

100% (Generating Facility)** +0.95 

100% (Storage Facility)** +0.90 

100% (Storage Facility)** +0.95 

* The tests do not need to be performed at night; however, they need to simulate 
nighttime conditions. This means no DC input to the inverters from the Generating 
Facility and the Storage Facility. Typically, the inverters should not require DC 
voltage to manage VAR. Although the system voltage during the day will likely be 
lower, the reactive power test varying the voltage-hold point will show Generating 
Facility and Storage Facility response. 

**100% of expected power output based on the designed energy model. Individual 
tests must be performed for both the Generating Facility and Storage Facility. 
However, for a DC-coupled Storage Facility, only the Generating Facility will be 
required for the 100% real power output test indicated in the above table. 

Pass/Fail Criteria 

Generating Facility and Storage Facility measured response level shall be within the 
greater of ±5% of the expected response level. 

Passed Failed Date: 

Test Performed by: 

Test Witnessed by: 

Notes/Test Conditions 
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NERC REQUIRED TESTING*** 

4.1 The Supplier shall be responsible for conducting testing as mandated by 

NERC in the most recent versions of standards MOD-025-2, MOD-026-1, 

MOD-027-1, and providing all necessary modeling data as required by 

MOD-032-1. 

4.2 These tests must be performed under each relevant configuration of the 

Facility: 

 Generating Facility Only: For DC-coupled facilities, testing is required only 

for the Generating Facility during daylight conditions at 100% power output. 

 Generating Facility and Storage Facility: For AC-coupled Facilities, each of 

the Generating Facility and Storage Facility must be individually modeled and 

tested at 100% of its power output. 

 Storage Facility Only: If the Facility is solely a Storage Facility, testing is 

required for the Storage Facility at 100% power output. 

*** These tests are not part of performance tests that are required to be completed prior to 
Commercial Operation and will be excluded from the certifications required by Sections 
8.3.2.1 and 8.3.2.2 of the Agreement. These tests will be completed and submitted for 
approval within ninety (90) days of Commercial Operation, notwithstanding that the NERC 
requirement allows for these tests to be completed up to one (1) year after Commercial 
Operation. After submission, Buyer has ten (10) Business Days to review and approve the 
testing results. 

Pass/Fail Criteria 

Generating Facility and Storage Facility successfully completed all testing mentioned above 
and all modeling data meets NV Energy’s requirements 

Passed Failed Date: 

Test Performed by: 

Test Witnessed by: 

Notes/Test Conditions: 
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Unit HE HE HE HE HE HE HE HE HE HE HE HE HE HE HE HE HE HE HE HE HE HE HE HE 
Name Date Measure 01 02 03 04 05 06 07 08 09 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24 

Day 1 BaseMW 

Dau 2 BaseMW 

Day 3 BaseMW 

Day 1 Max Capability 

Dau 2 Max Capability 

Day 3 Max Capability 

Day 1 Min Capability 

Dau 2 Min Capability 

Day 3 Min Capability 

Day 1 Min Capability 

Dau 2 Min Capability 

Day 3 Min Capability 

Note: Form of Availability Notice to be provided by Buyer to Supplier in Excel format. The format of the form may 
not be changed, except by Buyer. 

Date For Notice: 

Supplier: 

Name of Suppliers Representative: 

Buyer: Sierra Pacific Power Company d/b/a NV Energy 

Contact Info: Supplier Address here 

City, State, Zip here 

123-456-7890 

Hour 

Net 
Availability 
From Plant 

MWh 

Total 
Derating 

MWh 

Plant 
Total 

MWh 

Cause and Time of Derating 

1:00 0 0 0 

2:00 0 0 0 

3:00 0 0 0 

4:00 0 0 0 

5:00 0 0 0 

6:00 0 0 0 

7:00 0 0 0 

8:00 0 0 0 

9:00 0 0 0 

10:00 0 0 0 

11:00 0 0 0 

12:00 0 0 0 

13:00 0 0 0 

14:00 0 0 0 
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15:00 0 0 0 

16:00 0 0 0 

17:00 0 0 0 

18:00 0 0 0 

19:00 0 0 0 

20:00 0 0 0 

21:00 0 0 0 

22:00 0 0 0 

23:00 0 0 0 

0:00 0 0 0 

Total 0 0 0 

Include other considerations current or anticipated events potentially impacting the Generating Facility’s ability to 
produce the Delivered Amount or Ancillary Services including any Supplier plans to charge the battery. 

Note: Supplier to submit Form of Availability Notice in Excel format to Balancing Authority Area Operator as 
identified in Exhibit 4 Notices. Form requires 7 days of availability. 
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EXHIBIT 9 

BUYER’S REQUIRED REGULATORY APPROVALS 

1. PUCN Approval of this Agreement. 

2. Other Buyer Required Regulatory Approvals as may be required. 
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SUPPLIER’S REQUIRED REGULATORY APPROVALS 
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1. Renewable Energy System certification. 

2. PUCN Approval of this Agreement. 

3. Although obtaining EWG status is not a Supplier Required Regulatory Approval, if 
Supplier elects to obtain EWG status for the Facility, Supplier shall obtain: (a) a Notice of 
Self Certification as an EWG, or (b) an order from FERC granting the Facility EWG status. 

4. Market-Based-Rate Authority based on Supplier’s status as a “public utility” under the 
Federal Power Act, FERC authorization under section 205 of the Federal Power Act to 
make sales of electric energy, capacity, and Ancillary Services from the Facility. 

5. Environmental Impact Statement (EIS) and associated Record of Decision (ROD) issued 
by the Bureau of Land Management (BLM) under the National Environmental Protection 
Act (NEPA). 

6. Bureau of Land Management, right of way grant(s) and final notice to proceed issued 
pursuant to the Federal Land Policy Management Act. 

7. State Historical Preservation Office, National Historical Preservation Act, Section 106 
Consultation. 

8. Clean Water Act Section 404, Jurisdictional Determination, Nationwide Permit or 
Individual Permit, if applicable. 

9. Clean Water Act Section 401, State Water Quality Certification, if required in connection 
with other permits. 

10. Public Utilities Commission Nevada, Utility Environmental Protection Act, order and 
permit to construct. 

11. Nevada Division of Wildlife, Consultation and Authorization. 

12. Nevada Division of Environmental Protection, Construction Stormwater General Permit, 
Surface Area Disturbance Permit, and Working in Waters Permit, each if applicable. 

13. Nevada Department of Transportation, Encroachment Permit and other applicable permits. 

14. Nevada Division of Water Resources, required permits for water rights, if applicable. 

15. Lyon County Community Development Department, Conditional Use Permit and 
associated agreements, Floodplain Development Permit, and Construction Permits, each if 
applicable. 

10-1 
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EXHIBIT 11 

TECHNICAL SPECIFICATIONS 
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In accordance with Section 8.1, Supplier shall provide, not later than Supplier’s completion of the 
Project Milestone in Section 2(A) of Exhibit 6 relating to obtaining Required Facility 
Documentation for construction of the Facility, a completed version of Exhibit 11. 
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EXHIBIT 12 

REQUIRED FACILITY DOCUMENTS 

1. Supplier to provide prior to Commercial Operation Date: 
a. California Energy Commission, Renewable Portfolio Standard Pre-Certification 

and Certification, if applicable. 
b. Western Renewable Energy Generation Information System (WREGIS), 

registrations, if applicable.   
c. U.S. Energy Information Administration, filing of Forms 860. 
d. Federal Energy Regulatory Commission, certification of exempt wholesale 

generator (EWG) status or qualifying facility (QF) status, if required. 
e. Conditionally Exempt Small Quantity Generator or Small Quantity Generator 

identification number, if required.  
f. Federal Energy Regulatory Commission market based rate authorization, if 

required.   
g. This Agreement. 
h. Each Construction Contract. 
i. Each Major Equipment Contracts. 
j. Operating and maintenance agreement. 
k. IA. 
l. Utilities’ permission to operate. 
m. PUCN Approval of this Agreement. 
n. Site control documentation demonstrating ownership of, a leasehold interest in, or 

a right of way grant to develop a site for the purpose of constructing the Facility. 
o. Work Site Agreement. 
p. Crossing consents or easements, Nevada Department of Transportation (NDOT), 

Union Pacific Railroad (UPRR), Nevada Division of State Lands (NDSL) right of 
way and other utility crossings, as applicable 

q. Any unlisted Required Facility Document(s) applicable to this Section 1 will be 
identified by Supplier in its monthly project reports and thereafter will be made part 
of this Exhibit 12. 

2. Supplier to provide after Commercial Operation Date. 
a. Nevada Renewable Energy System endorsement from the PUCN following 

activation of the unit in WREGIS. 
b. U.S. Energy Information Administration, filing of Form 923. 
c. Any unlisted Required Facility Document(s) applicable to this Section 2 will be 

identified by Supplier in its monthly project reports and thereafter will be made part 
of this Exhibit 12. 

12-1 



Page 127 of 231

 
 

 

 
 
 

 
            

     

 
 
               

 

 

        
    

      
    

       
    

       
    

       
                                                            

        
              

 
        
    

      
    

       
    

       
    

       
                                                            

        
              

 
        
    

      
    

       
    

       
    

       
                                                            

        
              

 
        
    

      
    

       
    

       
    

       
                                                            

        
              

 
        
    

      
    

       
    

       
    

       
  

        
                                               

        
              

 
        
    

      
    

       
    

       
  

       
  

       
  

       
  

       
  

        
            

        
              

 

 
 

        
    

      
  

       
  

       
 

       
  

     
  

     
  

     
 

       
  

       
  

        
            

 
        

  
      

  
       

 
       

 
       

  
     

  
     

  
     

 

     
 

     
  

       
  

        
  

 
      

  
      

 
       

 
       

 
       

  
     

  
     

  
     

 

     
 

     
  

     
  

     
  

 
      

  
      

 
       

 
       

 
       

  
     

  
     

  
     

 

     
 

     
  

     
  

     
  

 
      

  
      

 
       

 
       

 
       

  
     

  
     

  
     

 

     
 

     
  

     
  

     
  

 
      

  
      

 
       

 
       

 
       

  
     

  
     

  
     

 

     
 

     
  

     
  

     
  

 
      

  
      

 
       

 
       

 
       

  
     

  
     

  
     

 

     
 

     
  

     
  

     
  

 
      

  
      

 
       

 
       

 
       

  
     

  
     

  
     

 

     
 

     
  

     
  

     
  

 
      

  
      

 
       

 
       

 
       

  
     

  
     

  
     

 

     
 

     
  

     
  

     
  

 
      

  
      

 
       

 
       

 
       

  
     

  
     

  
     

 

     
 

     
  

     
  

     
  

 
        

  
      

 
       

 
       

 
       

  
     

  
     

  
     

 

     
 

     
  

       
  

        
  

 
        
    

      
  

       
  

       
 

       
  

     
  

     
  

     
 

       
  

        
  

        
              

 
        
    

      
    

       
  

       
  

       
  

     
  

       
  

       
                       

        
              

 
        
    

      
    

       
    

       
    

       
    

        
                                               

        
              

 
        
    

      
    

       
    

       
    

       
                                                            

        
              

 
        
    

      
    

       
    

       
    

       
                                                            

        
              

 

 

        
    

      
    

       
    

       
    

       
                                                            

        
              

REN-18-SOS(a) 
Page 125 of 206EXHIBIT 13 

SUPPLY AMOUNT 

The Supply Amount(s) shall be the Energy amounts for each Delivery Hour that shall be delivered 
by Supplier to Buyer, pursuant to this Agreement, as specified by each value in the attached table 
below. 

Hour 
Ending JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC 

0100 

O
ff

-P
e
a
k
 

- - - - - - - - - - - -

0200 
- - - - - - - - - - - -

0300 
- - - - - - - - - - - -

0400 
- - - - - - - - - - - -

0500 
- - - - 0.2 0.6 - - - - - -

0600 
- - - 8.1 37.0 62.5 29.1 10.4 1.3  - - -

0700 

O
n

 P
e
a
k
 

- 1.1 19.9 177.1 368.6 432.9 341.8 228.4 67.5 13.1 1.2  -

0800 
11.4 38.0 274.6 386.6 431.7 478.5 479.3 466.8 445.8 240.0 38.4 9.4 

0900 
138.3 359.0 375.2 437.5 450.6 461.2 492.0 474.0 464.3 395.5 298.8 116.9 

1000 
310.0 416.6 387.2 442.3 453.7 453.7 492.8 471.9 471.1 417.9 335.3 252.2 

1100 
318.5 406.4 413.7 461.2 462.6 464.8 494.7 474.9 466.1 417.9 320.6 254.1 

1200 
300.7 389.3 410.7 461.8 457.4 475.7 491.3 480.0 471.0 417.3 316.6 248.1 

1300 
302.0 375.4 423.5 446.7 448.2 481.2 482.5 481.0 467.2 417.6 311.6 246.8 

1400 
315.7 374.3 414.7 445.1 452.3 480.3 474.2 473.9 467.6 432.8 330.5 241.7 

1500 
303.5 379.3 393.2 416.9 438.0 470.7 441.6 456.4 443.9 432.8 340.3 235.0 

1600 
253.1 335.0 362.3 383.9 419.6 453.7 407.8 440.7 422.4 367.9 231.3 141.0 

1700 
38.4 191.6 322.3 359.1 382.7 450.6 379.2 416.4 343.3 119.4 11.1 6.5 

1800 
- 7.7 73.1 182.0 283.6 371.3 308.0 272.6 67.1 1.9 - -

1900 
- - 0.1 6.5 44.5 107.7 79.1 22.8 - - - -

2000 
- - - - - 0.5 - - - - - -

2100 
- - - - - - - - - - - -

2200 
- - - - - - - - - - - -

2300 

O
ff

-
P

e
a

k

- - - - - - - - - - - -
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2400 
- - - - - - - - - - - -

Daily Supply 
Amount (MWh) 

2,292 3,274 3,871 4,615 5,131 5,646 5,393 5,170 4,599 3,674 2,536 1,752 
Daily On-Peak 

Supply Amount 
(MWh) 2,292 3,274 3,871 4,607 5,094 5,583 5,364 5,160 4,597 3,674 2,536 1,752 

Monthly 
Supply Amount 

(MWh) 71,040 91,664 119,986 138,444 159,052 169,377 167,195 160,276 137,958 113,897 76,071 54,303 

Annual Supply 
Amount (MWh) 1,459,262 

Maximum Amount 
(MW) 

500 

13-2 
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EXHIBIT 14 

DIAGRAM OF FACILITY 
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In accordance with Section 8.1, Supplier shall provide: (a) not later than Supplier’s completion of 
the Project Milestone relating to obtaining Required Facility Documentation (Section 2(a) of 
Exhibit 6), a completed version of Exhibit 14; and (b) within thirty (30) Business Days after the 
Commercial Operation Date, a revised version of Exhibit 14 reflecting the Facility as built. 

The diagram of the Facility to be attached as Exhibit 14 will include a detailed layout of the 
Facility, including size, type, location and electrical infrastructure. 
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EXHIBIT 15 

OPERATION AND MAINTENANCE AGREEMENT; 
OPERATOR GOOD STANDING CERTIFICATE 

REN-18-SOS(a) 
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In accordance with Section 8.9, Supplier shall provide Exhibit 15 no later than ninety (90) days 
prior to the Commercial Operation Date. 
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EXHIBIT 16 

PRIMARY FREQUENCY RESPONSE 
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Primary Frequency Response Requirements for Energy Storage Systems in Solar plus 

Storage and Standalone Storage Projects 

This Exhibit 16 sets forth the requirements for primary frequency response (“PFR” or “Primary 

Frequency Response”) applicable to the Storage Facility. This Exhibit shall govern the design, 

implementation, testing, and operational obligations of the Storage Facility in providing Primary 

Frequency Response in accordance with the terms of the Agreement. 

1. Applicability 

The requirements in this Exhibit apply exclusively to the Storage Facility. The 

photovoltaic (“PV”) component (as applicable) of the Facility is not subject to Primary 

Frequency Response obligations. 

2. Definition and Purpose of PFR 

PFR is defined as the first automatic and autonomous action taken by inverter-based 

resources to stabilize grid frequency in response to a system disturbance, without 

receiving any external communication or dispatch signals. This response is triggered 

when the system frequency deviates beyond a specified deadband range. 

3. Droop and Deadband Setting Requirements 

The Storage Facility shall be configured with the following droop and deadband 

parameters for PFR: 

Parameter Value 

Droop 5% 

Deadband ±0.036 Hz 

Nominal Frequency 60 Hz 

The droop setting for PFR represents a proportional relationship between frequency 

deviation and change in real power output: 

 A 5% droop setting means that a 5% drop in frequency from nominal (i.e., from 60 

Hz to 57 Hz) will result in the unit increasing its output from 0% to 100% of its rated 

capacity. 

 Under typical system conditions, frequency deviations are much smaller (e.g., 0.1 

Hz), which results in a proportionally smaller adjustment in power output. 

Example: For a 100 MW Storage Facility at 5% droop: 

 Nominal frequency: 60 Hz 

 Frequency drops to 59.7 Hz (Δf = -0.3 Hz) 

 Droop = 5% or full output over 3 Hz 

16-1 
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PRIMARY FREQUENCY RESPONSE 

 Output change = (0.3/3.0)×100 MW = +10 MW 

 Result: The Storage Facility increases output by 10 MW 

The required deadband parameters, aligned with NERC BAL-003-2, are as follows: 

System 
Nominal 

Frequency 

Deadband 

(± Hz) 

Total Width 

(Hz) 

NERC 

(BAL-003-2) 
60 Hz ±0.036 Hz 0.072 

Example: Assume Droop = 5%, Deadband = ±0.036 Hz, Nominal = 60 Hz 

Then: 

 If frequency drops to 59.975 Hz — no response 

 If it drops to 59.964 Hz — still no response 

 If it drops below 59.964 Hz — droop response begins 

4. Power Adjustment Based on Droop 

The Storage Facility shall adjust its real power output according to the following droop 

curve: 

Where: 

 ΔP : change in real power (MW) 

 Δf : frequency deviation from nominal (Hz) 

 fnominal: nominal frequency (60 Hz) 

 R : droop setting (e.g., 0.05 for 5%) 

 Prated : rated power capacity of the Storage Facility (MW) 

Δf 
Frequency 

Deviation 
Required Adjustment Sign of ΔP Net Effect 

< 0 Under-frequency 
Increase power injection 

(discharge more or charge less) 
Positive 

Move toward 

discharging 

> 0 Over-frequency 
Increase power absorption 

(charge more or discharge less) 
Negative 

Move toward 

charging 

5. SoC-Based Response Availability 

The Storage Facility shall provide PFR across its full state of charge (“SoC” or “State of 

Charge”) range, using bidirectional or unidirectional logic as appropriate. This enables 
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EXHIBIT 16 

PRIMARY FREQUENCY RESPONSE 

grid support while respecting technical limits at high or low SoC levels. 

REN-18-SOS(a) 
Page 131 of 206

SoC 

Range 

PFR 

Availability 
Permitted Action 

0.5-99.5% Full bidirectional Charge or discharge in response to frequency deviations 

<0.5% 
One-way 

(charge only) 

Respond to over-frequency events by absorbing power 

(charging) 

>99.5% 
One-way 

(discharge) 

Respond to under-frequency events by injecting power 

(discharging) 

Offline Not applicable No response required when unit is not grid-connected 

6. Power Adjustment Limits Based on SoC 

PFR must respect the Storage Facility’s SoC and be capable of sustaining the response for 

a minimum duration of 15 minutes. The allowable response is defined as follows: 

Where: 

 Emax : maximum energy capacity (MWh) 

 Ecurrent : current stored energy (MWh) 

 Prated : inverter power rating (MW) 

 tmin: minimum required sustain time = 15 minutes (0.25 hours) 

The actual PFR delivered by the Storage Facility shall be constrained to operate within 

the allowable charging and discharging limits, as defined below: 

Where: 

 ΔPactual : power the Storage Facility is actually allowed to inject or absorb (MW) 

 Pcharge,max : maximum available charging power based on SOC 

 Pdischarge,max : maximum available discharging power based on SOC 

 Δf : frequency deviation from nominal (Hz) 

 Deadband : ±0.036 Hz — range within which no PFR response is triggered 

7. Illustrative Examples 

16-3 
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EXHIBIT 16 

PRIMARY FREQUENCY RESPONSE 

Example 1: High SoC (90%) — Over-frequency Event (Absorb Power) 

Assume: 

 Nominal frequency = 60 Hz 

 Frequency rises to 60.2 Hz → Δf = +0.2 Hz 

 Droop = 5% → R = 0.05 

 Prated = 100 MW 

 Ecurrent = 360 MWh (90% of 400 MWh) 

 tmin = 15 minutes = 0.25 hr 

Step 1: Calculate raw droop response 

(Storage Facility must absorb 6.67 MW) 

Step 2: Calculate available charging power 

REN-18-SOS(a) 
Page 132 of 206

Step 3: Apply limit 

Result: Storage Facility can absorb the full 6.67 MW as requested. 

Example 2: Low SoC (5%) — Under-frequency Event (Deliver Power) 

 Nominal frequency = 60 Hz 

 Frequency drops to 59.7 Hz → Δf = −0.3 Hz 

 Droop = 5% → R = 0.05 

 Prated = 100 MW 

 Ecurrent = 20 MWh (5% of 400 MWh) 

 tmin = 15 minutes = 0.25 hr 

Step 1: Calculate raw droop response 

(Storage Facility must inject 10 MW) 

Step 2: Calculate available discharging power 
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EXHIBIT 16 

PRIMARY FREQUENCY RESPONSE 
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Step 3: Apply limit 

Result: Storage Facility can inject the full 10 MW as requested. 

8. Implementation Requirements 

 PFR shall be implemented at the plant power controller   or battery management 

system level 

 The response must activate autonomously within 1–2 seconds of a frequency 

deviation outside the deadband. 

 Total response time shall comply with all applicable NERC reliability standards. 

 No coordination with energy management system or automatic generator control is 

required for PFR activation. 

 The Storage Facility shall provide PFR continuously, 24/7, including periods when it 

is in an idle state (i.e., not actively charging or discharging), as long as it is connected 

to the grid and technically capable of responding. 
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FORM OF LETTER OF CREDIT 

IRREVOCABLE STANDBY LETTER OF CREDIT 

[Name of Issuing Bank] Letter Of Credit No. [_______] 
[Address of Issuing Bank] Irrevocable Standby Letter Of Credit 
[City, State of Issuing Bank] 

Date of Issue: [________], 20__ Stated Expiration Date: [___________] 

Applicant: Stated Amount: USD $[____________] 
[Name and address] 
[_____________] 
[_____________] 

Beneficiary: 
[Name and address] 
[_____________] 
[_____________] 

Credit Available With: [__________] 
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Ladies and Gentlemen: 

At the request and for the account of [_____________] (the “Applicant”), we hereby 
establish in favor of Sierra Pacific Power Company  (“Beneficiary”) for the aggregate amount not 
to exceed [_________] million United States Dollars ($[_________]), in connection with the Long 
Term Renewable Power Purchase Agreement dated as of [_____] (as amended, restated, amended 
and restated or otherwise modified, the “Agreement”), by and between the Applicant and 
Beneficiary this Irrevocable Standby Letter of Credit no. [_____] (this “Letter of Credit”) expiring 
on [date not earlier than 364 days from issuance] (the “Stated Expiration Date”). 

We irrevocably authorize you to draw on this Letter of Credit, in accordance with the terms 
and conditions hereinafter set forth, in any amount up to the full Available Amount (as defined 
below) available against presentation of a dated drawing request drawn on [Name of Issuing 
Bank] manually signed by a purported authorized representative of a Beneficiary completed in the 
form of Annex 1 hereto (a “Drawing Request”). Partial drawings and multiple drawings are 
allowed under this Letter of Credit. Each Drawing Request honored by us shall immediately 
reduce the amount available to be drawn hereunder by the amount of the payment made in 
satisfaction of such Drawing Request (each, an “Automatic Reduction”). 

On any given date, the Stated Amount (as set forth on the first page of this Letter of Credit) 
minus any Automatic Reductions plus any amounts increased pursuant to the terms and conditions 
hereto shall be the aggregate amount available hereunder (the “Available Amount”). 

Drawing Requests and all communications with respect to this Letter of Credit shall be in 
writing, addressed or presented in person to us at: [Address of Issuing Bank], Attn: [__________], 
referencing this Letter of Credit No. [_____]. In addition, presentation of a Drawing Request may 
also be made by facsimile transmission to [Fax number of Issuing Bank], or such other facsimile 
number identified by us in a written notice to you. To the extent a Drawing Request is made by 
facsimile transmission, you must (i) provide telephone notification to us at [Telephone number of 
Issuing Bank] prior to or simultaneously with the sending of such facsimile transmission and (ii) 
send the original of such Drawing Request to us by overnight courier, at the same address provided 
above; provided, however, that our receipt of such telephone notice or original documents shall 
not be a condition to payment hereunder. Presentation of the original of this Letter of Credit shall 
only be required for any drawing of the entire Available Amount. 

If a Drawing Request is presented in compliance with the terms of this Letter of Credit to 
us at such address or facsimile number by 11:00 a.m., New York City time, on any Business Day 
(as defined below), payment will be made not later than the close of business, New York City time, 
on such Business Day and if such Drawing Request is so presented to us after 11:00 a.m., New 
York City time, on any Business Day, payment will be made on the following Business Day not 
later than the close of business, New York City time on such following Business Day. Payment 
under this Letter of Credit shall be made in immediately available funds by wire transfer to such 
account as specified in the Drawing Request. 
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As used in this Letter of Credit, “Business Day” means any day other than a Saturday, 
Sunday or other day on which commercial banks are authorized or required by Law to remain 
closed in the State of New York. 

This Letter of Credit shall expire on the earliest to occur of (1) our receipt of written 
confirmation from a Beneficiary authorizing us to cancel this Letter of Credit accompanied by the 
original of this Letter of Credit; (2) the close of business, New York time, on the date (the “Early 
Expiration Date”) specified in a notice of early expiration in the form of Annex 2 hereto sent by 
us to the Beneficiary and the Applicant by courier, mail delivery or delivery in person or facsimile 
transmission and stating that this Letter of Credit shall terminate on such date, which date shall be 
no less than thirty (30) days after the date of such notice, with the Beneficiary remaining authorized 
to draw on us prior to such Early Expiration Date in accordance with the terms hereof; or (3) the 
Stated Expiration Date. It is a condition of this letter of credit that it shall be deemed automatically 
extended without an amendment for periods of one (1) year each beginning on the present expiry 
date hereof and upon each anniversary of such date, unless at least thirty (30) days prior to any 
such expiry date we have sent you written notice (the “Notice of Non-Renewal”) by certified mail 
or overnight courier service that we elect not to permit this Letter of Credit to be so extended 
beyond, and will expire on its then current expiry date. No presentation made under this Letter of 
Credit after such expiry date will be honored. To the extent a Notice of Non-Renewal has been 
provided to the Beneficiary and Applicant in accordance herewith, the Beneficiary are authorized 
to draw on us up to, in the aggregate, the full Available Amount of this Letter of Credit, by 
presentation to us, in the manner and at the address specified in the third preceding paragraph, of 
a Drawing Request completed in the form of Annex 1 hereto and sent and purportedly signed by a 
Beneficiary’s authorized representative. 

This Letter of Credit is effective immediately. 

In the event that a Drawing Request fails to comply with the terms of this Letter of Credit, 
we shall provide the Beneficiary prompt notice of same stating the reasons therefor and shall upon 
receipt of a Beneficiary’s instructions, hold any nonconforming Drawing Request and other 
documents at your disposal or return any non-conforming Drawing Request and other documents 
to the Beneficiary at the addresses set forth above by delivery in person or facsimile transmission. 
Upon being notified that the drawing was not effected in compliance with this Letter of Credit, a 
Beneficiary may attempt to correct such non-complying Drawing Request in accordance with the 
terms of this Letter of Credit. 

This Letter of Credit sets forth in full the terms of our undertaking and this undertaking 
shall not in any way be modified, amended, limited or amplified by reference to any document, 
instrument or agreement referred to herein, and any such reference shall not be deemed to 
incorporate herein by reference any document, instrument, or agreement except for Drawing 
Requests and certificates. The foregoing notwithstanding, this Letter of Credit is subject to the 
rules of the “International Standby Practices 1998, International Chamber of Commerce, 
Publication No. 590” published by the Institute of International Banking Law and Practice (“ISP 
98”) and, as to matters not governed by ISP 98, shall be governed by and construed in accordance 
with the Laws of the State of New York. 
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This Letter of Credit is transferable, only in its entirety and not in part, upon presentation 
to us, at our presentation office specified herein, of a signed transfer certificate in the form of 
Annex 3 accompanied by this original Letter of Credit and all amendments, if any, in which a 
Beneficiary irrevocably transfers to its successor or assign all of its rights hereunder, whereupon 
we will either issue a substitute letter of credit to such successor or assign or endorse such transfer 
on the reverse of this Letter of Credit.  Transfers to designated foreign nationals are not permitted 
as being contrary to the U.S. Treasury Department or Foreign Assets Controls Regulations.  

Any voluntary reduction hereunder shall be in the form of Annex 4 hereto. 

All banking charges are for the account of the Applicant. All transfer fees are for the 
account of the Beneficiary. 

All Drawing Requests under this Letter of Credit must bear the clause: “Drawn under 
[Name of Issuing Bank], Letter of Credit Number [______] dated [____________].” 

This Letter of Credit shall not be amended except with the written concurrence of [Name 
of Issuing Bank], the Applicant and the Beneficiary. 

We hereby engage with you that a Drawing Request drawn strictly in compliance with the 
terms of this Letter of Credit and any amendments thereto shall be honored. 

We irrevocably agree with you that any legal action or proceeding with respect to this 
Letter of Credit shall be brought in the courts of the State of New York in the County of New York 
or of the United States of America in the Southern District of New York. You and we irrevocably 
submit to the nonexclusive jurisdiction of such courts solely for the purposes of this Letter of 
Credit. You and we hereby waive to the fullest extent permitted by Law any objection either of 
us may now or hereafter have to the laying of venue in any such action or proceeding in any such 
court. 

[Name of Issuing Bank] 

Authorized signature 

17-4 



Page 140 of 231

 
 

  
 

 
  

 
  

  
 

 
  

 
 

 
       

          
     

 
 

 
 

           
 

          
 

 
           

 
 

 
              

          
          

   
 

 
 

        
       

 

 
 

 
 
 
 
 

REN-18-SOS(a) 
Page 138 of 206

ANNEX 1 
[Letterhead of a Beneficiary] 

Drawn under [insert name of Issuing Bank], 
Letter of Credit Number [______] dated [________] 

DRAWING REQUEST 
[Date] 

[name and address of Issuing Bank] 

Ladies and Gentlemen: 

The undersigned, a duly authorized representative of a Beneficiary hereby draws on [insert name 
of Issuing Bank], Irrevocable Standby Letter of Credit No. [______] (the “Letter of Credit”) dated 
[___________] issued by you in favor of us. Any capitalized term used herein and not defined 
herein shall have its respective meaning as set forth in the Letter of Credit. 

In connection with this drawing, we hereby certify that: 

A) This drawing in the amount of US$__________ is being made pursuant to the Letter of Credit; 

[Use one or more of the following forms of paragraph B, as applicable, and include in this Drawing 
Request] 

B-1) 

or 

Beneficiary is authorized to make a drawing under this Letter of Credit in accordance with 
the terms of the Agreement applicable to Beneficiary. 

B-2) The Letter of Credit will expire within thirty (30) days of the date of this Drawing Request 
pursuant to a Notice of Non-Renewal and the Applicant has failed to provide a replacement 
letter of credit from an acceptable credit provider and satisfying the requirements of the 
Agreement applicable to Beneficiary; 

or 

B-3) [insert name of Issuing Bank] has delivered an Early Expiration Notice and such Early 
Expiration Notice has not been rescinded and the Applicant has not replaced the Letter of 
Credit; 

; and 

C) You are directed to make payment of the requested drawing to: 
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IN WITNESS WHEREOF, the undersigned has executed and delivered this request on 
this ____ day of _________________. 

[Beneficiary] 

By: _________________________ 
Name: 
Title: 
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ANNEX 2 
NOTICE OF EARLY EXPIRATION 

[Date] 
[Beneficiary name and address] 

Ladies and Gentlemen: 

Reference is made to that Irrevocable Standby Letter of Credit No. [______] (the “Letter of 
Credit”) dated [___________] issued by [Issuing Bank] in favor of [_________] (the 
“Beneficiary”). Any capitalized term used herein and not defined herein shall have its respective 
meaning as set forth in the Letter of Credit. 

This constitutes our notice to you pursuant to the Letter of Credit that the Letter of Credit shall 
terminate on__________, ____ [insert a date which is thirty (30) or more days after the date of 
this notice of early expiration] (the “Early Expiration Date”). 

Pursuant to the terms of the Letter of Credit, the Beneficiary is authorized to draw (pursuant to one 
or more drawings), prior to the Early Expiration Date, on the Letter of Credit in an aggregate 
amount that does not exceed the then Available Amount (as defined in the Letter of Credit). 

IN WITNESS WHEREOF, the undersigned has executed and delivered this request on this ____ 
day of _________________. 

[ISSUING BANK] 

By: _________________________ 
Name: 
Title: 

cc: 

[Applicant name and address] 
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__________________________________________________________ 

__________________________________________________________ 

__________________________________________________________ 

ANNEX 3 
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REQUEST FOR TRANSFER OF LETTER OF CREDIT IN ITS ENTIRETY 

[Name of Issuing Bank], Date:  _________________  

[Address] 
[City, State] 

Attn: Trade Services Department 

Re:  [Name of Issuing Bank], Irrevocable Standby Letter of Credit No. [_______________] 

For value received, the undersigned beneficiary hereby irrevocably transfers to: 

NAME OF TRANSFEREE 

ADDRESS OF TRANSFEREE 

CITY, STATE/COUNTRY ZIP 

(hereinafter, the “transferee”) all rights of the undersigned beneficiary to draw under above letter 
of credit, in its entirety. 

By this transfer, all rights of the undersigned beneficiary in such Letter of Credit are transferred to 
the transferee and the transferee shall have the sole rights as beneficiary hereof, including sole 
rights relating to any amendments, whether increases or extensions or other amendments and 
whether now existing or hereafter made. All amendments are to be advised directly to the 
transferee without necessity of any consent of or notice to the undersigned beneficiary. 

The original of such Letter of Credit and all amendments, if any, is returned herewith, and we ask 
you to endorse the transfer on the reverse thereof, and forward it directly to the transferee with 
your customary notice of transfer. 

In payment of your transfer commission in amount equal to a minimum of $[____] and maximum 
of $[_______]. 

Select one of the following: 
____ we enclose a cashier’s/certified check 
____ we have wired funds to you through ______________________________________ bank 
____ we authorize you to debit our account # ______________________ with you, and in addition 
thereto, we agree to pay you on demand any expenses which may be incurred by you in connection 
with this transfer 
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____________________________________________                          
______________________________________ 
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We certify that this transfer request is not in violation of any federal or state laws and further 
confirm our understanding that the execution of this transfer request by you is subject to 
compliance with all legal requirements and related procedures implemented by your bank under 
applicable laws of the United States of America [and the jurisdiction of Issuing Bank]. 

Very truly yours, 

[BENEFICIARY NAME] 

Authorized Signature 

The signature(s) of _____________________________with title(s) as stated conforms to those on 
file with us; are authorized for the execution of such instrument; and the beneficiary has been 
approved under our bank's Customer Identification Program. Further, pursuant to Section 326 of 
the USA Patriot Act and the applicable regulations promulgated thereunder, we represent and 
warrant that the undersigned bank: (i) is subject to a rule implementing the anti-money laundering 
compliance program requirements of 31 U.S.C. section 5318(h); (ii) is regulated by a Federal 
functional regulator [as such term is defined in 31 C.F.R. section 103.120(a)(2)]; and (iii) has a 
Customer Identification Program that fully complies with the requirements of the regulations. 

(Signature of Authenticating Bank)           (Name of Bank) 

(Printed Name/Title)           (Date) 

IN WITNESS WHEREOF, the undersigned has executed and delivered this request on this ____ 
day of _________________. 

[Beneficiary name] 

By: _________________________ 
Name: 
Title: 

cc: 
[insert name and address of Transferee] 
[insert name and address of Applicant] 
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ANNEX 4 
VOLUNTARY REDUCTION REQUEST CERTIFICATE 

[Date] 

[insert name of Issuing Bank] 
[insert address of Issuing Bank] 

Ladies and Gentlemen: 

Reference is made to that Irrevocable Standby Letter of Credit No. [______] (the “Letter of 
Credit”) dated [___________] issued by you in favor of [______] (the “Beneficiary”). Any 
capitalized term used herein and not defined herein shall have its respective meaning as set forth 
in the Letter of Credit. 

The undersigned, a duly authorized representative of the Beneficiary, having been so directed by 
[_______] (the “Applicant”), hereby requests that the Stated Amount (as such term is defined in 
the Letter of Credit) of the Letter of Credit be reduced by U.S.$[___________] to 
U.S.$[___________]. 

We hereby certify that the undersigned is a duly authorized representative of the Beneficiary. 

IN WITNESS WHEREOF, the undersigned has executed and delivered this request on 
this ____ day of _________________. 

[Beneficiary name] 

By: _________________________ 
Name: 
Title: 

cc: 

[Applicant name and address] 
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EXHIBIT 18 

YEARLY PC AMOUNT 

Yearly PC Amount 1,459,262 MWh 

18-1 

REN-18-SOS(a) 
Page 144 of 206



Page 147 of 231

 

 
 

 

  
 

 

 

       
  

    
 

 
       

        
 

      
     

  

    
        

   
       

      
           

      
 

        
            

 

      
   
      

       
  

    
      

      
     

         
            

 

      
    

 

  

EXHIBIT 19 

FORM OF LENDERS CONSENT 

REN-18-SOS(a) 
Page 145 of 206

This CONSENT AND AGREEMENT (this “Consent”), dated as of __________, 20__, is 
entered into by and among Sierra Pacific Power Company, a Nevada corporation, d/b/a NV 
Energy, acting in its merchant function capacity (together with its permitted successors and 
assigns, “NVE”), _________________, in its capacity as [Administrative Agent] for the Lenders 
referred to below (together with its successors, designees and assigns in such capacity, 
“Administrative Agent”), and ________________, a ___________ formed and existing under the 
Laws of the State of ___________ (together with its permitted successors and assigns, 
“Borrower”). Unless otherwise defined, all capitalized terms have the meaning given in the 
Contract (as hereinafter defined). 

WHEREAS, Borrower intends to develop, construct, install, test, own, operate and use an 
approximately ___ MW electric generating facility and integrated storage facility located 
_____________, known as the __________ (the “Project”). 

WHEREAS, In order to partially finance the development, construction, installation, 
testing, operation and use of the Project, Borrower has entered into that certain [Financing 
Agreement,] dated as of ________ (as amended, amended and restated, supplemented or 
otherwise modified from time to time, the “Financing Agreement”), among Borrower, the financial 
institutions from time to time parties thereto (collectively, the “Lenders”), and Administrative 
Agent for the Lenders, pursuant to which, among other things, Lenders have extended 
commitments to make loans and other financial accommodations to, and for the benefit of, 
Borrower. 

[WHEREAS, Borrower anticipates that, prior to the completion of construction of the 
Project, it will seek an additional investor (the “Tax Investor”) to make an investment in Borrower 
to provide additional funds to finance the operation and use of the Project.] 

WHEREAS, Buyer and Borrower have entered into that certain Power Purchase 
Agreement, dated as of _____________ (collectively with all documents entered into in 
connection therewith that are listed on [Schedule A] attached hereto and incorporated herein by 
reference, as all are amended, amended and restated, supplemented or otherwise modified from 
time to time in accordance with the terms thereof and hereof, the “PPA”). 

WHEREAS, pursuant to a security agreement executed by Borrower and Administrative 
Agent for the Lenders (as amended, amended and restated, supplemented or otherwise modified 
from time to time, the “Security Agreement”), Borrower has agreed, among other things, to assign, 
as collateral security for its obligations under the Financing Agreement and related documents 
(collectively, the “Financing Documents”), all of its right, title and interest in, to and under the 
PPA to Administrative Agent for the benefit of itself, the Lenders and each other entity or person 
providing collateral security under the Financing Documents. 

NOW THEREFORE, for good and valuable consideration, the receipt and adequacy of 
which are hereby acknowledged, and intending to be legally bound, the parties hereto hereby agree 
as follows: 

SECTION 1. CONSENT TO ASSIGNMENT 
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NVE acknowledges the collateral assignment by Borrower of, among other things all of its 
right, title and interest in, to and under the PPA to Administrative Agent for the benefit of itself, 
the Lenders and each other entity or person providing collateral security under the Financing 
Documents, consents to an assignment of the PPA pursuant thereto, and agrees with 
Administrative Agent as follows: 

(A) Administrative Agent shall be entitled (but not obligated) to exercise all rights and 
to cure any defaults of Borrower under the PPA, subject to applicable notice and cure periods 
provided in the PPA. Upon receipt of notice from Administrative Agent, NVE agrees to accept 
such exercise and cure by Administrative Agent if timely made by Administrative Agent under the 
PPA and this Consent. Upon receipt of Administrative Agent’s written instructions, NVE agrees 
to make directly to Administrative Agent all payments to be made by NVE to Borrower under the 
PPA from and after NVE’s receipt of such instructions, and Borrower consents to any such action. 

(B) NVE will not, without the prior written consent of Administrative Agent (such 
consent not to be unreasonably withheld), cancel or terminate the PPA, or consent to or accept any 
cancellation, termination or suspension thereof by Borrower, except as provided in the PPA and 
in accordance with subparagraph 1(C) hereof.  

(C) NVE agrees to deliver duplicates or copies of all notices of default delivered by 
NVE under or pursuant to the PPA to Administrative Agent in accordance with the notice 
provisions of this Consent. NVE may deliver any such notices concurrently with delivery of the 
notice to Borrower under the PPA. Administrative Agent shall have: (a) the same period of time 
to cure the breach or default that Borrower is entitled to under the PPA if such default is the failure 
to pay amounts to NVE which are due and payable by Borrower under the PPA, except that if NVE 
does not deliver the default notice to Administrative Agent concurrently with delivery of the notice 
to Borrower under the PPA, then as to Administrative Agent, the applicable cure period under the 
PPA shall begin on the date on which the notice is given to Administrative Agent, or (b) the later 
of the applicable cure period under the PPA or thirty (30) days from the date notice of default or 
breach is delivered to Administrative Agent to cure such default if such breach or default cannot 
be cured by the payment of money to NVE, so long as Administrative Agent continues to perform 
any monetary obligations under the PPA and all other obligations under the PPA are performed by 
Borrower or Administrative Agent or its designees or assignees. If possession of the Project is 
necessary to cure such breach or default, and Administrative Agent or its designees or assignees 
declare Borrower in default and commence foreclosure proceedings, Administrative Agent or its 
designees or assignees will be allowed a reasonable period to complete such proceedings but not 
to exceed ninety (90) days. NVE consents to the transfer of Borrower’s interest under the PPA to 
a Qualified Transferee upon enforcement of such security at a foreclosure sale by judicial or non-
judicial foreclosure and sale or by a conveyance by Borrower in lieu of foreclosure and agrees that 
upon such foreclosure, sale or conveyance, NVE shall recognize such Qualified Transferee as the 
applicable party under the PPA (provided that such Qualified Transferee assumes the obligations 
of Borrower under the PPA). 
"Qualified Transferee” means a Person that is at least as financially and operationally qualified as 
Borrower and, at a minimum, has a tangible net worth of at least Thirty Million Dollars 
($30,000,000) or provides adequate assurance in an amount and form reasonably acceptable to 
Buyer and has (or agrees to contract with an operator who has) at least three (3) years of experience 
operating a generating plant of similar technology and similar size to the Project. 
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(D) Notwithstanding subparagraph 1(C) above, in the event that the PPA is rejected by 
a trustee or debtor-in-possession in any bankruptcy or insolvency proceeding, or if the PPA is 
terminated for any reason other than a default which could have been but was not cured by 
Administrative Agent or its designees or assignees as provided in subparagraph 1(C) above, and 
if, within forty-five (45) days after such rejection or termination, the Lenders or their successors 
or assigns shall so request, to the extent permitted by applicable law, NVE will enter into a new 
contract with a Qualified Transferee. Such new contract shall be on the same terms and conditions 
as the original PPA for the remaining term of the original PPA before giving effect to such 
termination, provided, however that such terms shall be modified to the extent NVE reasonably 
determines such modifications are necessary to comply with any laws, rules or regulations 
applicable to Borrower, NVE or Lender, including any state, and federal constitutions, statutes, 
rules, regulations, published rates, and orders of governmental bodies and all judicial orders, 
judgments and decrees (hereinafter “Applicable Law”) in effect at such time. Lenders or 
Administrative Agent shall cure or cause the cure of any payment defaults then existing under the 
original PPA prior to NVE entering into a new contract. 

(E) In the event Administrative Agent, the Lenders or their designees or assignees elect 
to perform Borrower’s obligations under the PPA as provided in subparagraph 1(C) above or enter 
into a new contract as provided in subparagraph 1(D) above, the recourse of NVE against 
Administrative Agent, Lenders or their designees and assignees shall be limited to such parties’ 
interests in the Project, the Development Security and Operating Security required under the PPA, 
and recourse against the assets of any party or entity that assumes the PPA or that enters into such 
new contract. Nothing herein abrogates, and any Qualifying Assignee shall be subject to, NVE’s 
rights under Article 6 of the PPA. 

(F) In the event a Qualified Transferee succeeds to Borrower’s interest under the PPA, 
Administrative Agent, the Lenders or their designees or assignees shall cure any then-existing 
payment and performance defaults under the PPA, except any performance defaults of Borrower 
itself which by their nature are not capable of being cured and do not impair NVE’s rights under 
the PPA. Administrative Agent, the Lenders and their designees or assignees shall have the right 
to assign the PPA or the new contract entered into pursuant to subparagraph 1(d) above to any 
Qualified Transferee to whom Borrower’s interest in the Project is transferred, provided that such 
transferee assumes the obligations of Borrower under the PPA. Upon such assignment, 
Administrative Agent and the Lenders and their designees or assignees (including their agents and 
employees, but excluding Supplier) shall be released from any further liability thereunder accruing 
from and after the date of such assignment. 

SECTION 2. REPRESENTATIONS AND WARRANTIES 

NVE, acting in its merchant function capacity (and therefore specifically excluding the 
knowledge of NVE, acting in its transmission function capacity (“NVE Transmission”), as to any 
of the matters stated below, and without imputation to NVE of any knowledge whatsoever relating 
to the NVE Transmission, whether as a result of information publicly posted to the open access 
same-time information system or otherwise), hereby represents and warrants that as of the date of 
this Consent: 

(A) It (i) is a corporation duly formed and validly existing under the laws of the state 
of its organization, (ii) is duly qualified, authorized to do business and in good standing in every 
jurisdiction necessary to perform its obligations under this Consent, and (iii) has all requisite 
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corporate power and authority to enter into and to perform its obligations hereunder and under the 
PPA, and to carry out the terms hereof and thereof and the transactions contemplated hereby and 
thereby; 

(B) the execution, delivery and performance of this Consent and the PPA have been 
duly authorized by all necessary corporate action on its part and do not require any approvals, 
material filings with, or consents of any entity or person which have not previously been obtained 
or made; 

(C) each of this Consent and the PPA is in full force and effect; 

(D) each of this Consent and the PPA has been duly executed and delivered on its behalf 
and constitutes its legal, valid and binding obligation, enforceable against it in accordance with its 
terms; 

(E) the execution, delivery and performance by it of this Consent and the PPA, and the 
consummation of the transactions contemplated hereby, will not result in any violation of, breach 
of or default under any term of (i) its formation or governance documents, or (ii) any material 
contract or material agreement to which it is a party or by which it or its property is bound, or of 
any material Requirements of Law presently in effect having applicability to it, the violation, 
breach or default of which could have a material adverse effect on its ability to perform its 
obligations under this Consent;  and 

(F) neither NVE nor, to NVE’s actual knowledge, any other party to the PPA, is in 
default of any of its obligations thereunder. 

SECTION 3. NOTICES 

All notices required or permitted hereunder shall be in writing and shall be effective (a) 
upon receipt if hand delivered, (b) upon telephonic verification of receipt if sent by facsimile and 
(c) if otherwise delivered, upon the earlier of receipt or three (3) Business Days after being sent 
registered or certified mail, return receipt requested, with proper postage affixed thereto, or by 
private courier or delivery service with charges prepaid, and addressed as specified below: 

If to NVE: 

[___________________________________] 
[___________________________________] 
[___________________________________] 
Telephone No.: [______________________] 
Telecopy No.: [_______________________] 
Attn: [______________________________] 

19-4 
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If to Administrative Agent:
 [___________________________________] 
[___________________________________] 
[___________________________________] 
Telephone No.: [______________________] 
Telecopy No.: [_______________________] 
Attn: [______________________________] 

If to Borrower:
 [___________________________________] 
[___________________________________] 
[___________________________________] 
Telephone No.: [______________________] 
Telecopy No.: [_______________________] 
Attn: [______________________________] 

Any party shall have the right to change its address for notice hereunder to any other location 
within the United States by giving thirty (30) days written notice to the other parties in the manner 
set forth above. Further, the Tax Investor shall be entitled to receive notices from NVE by 
providing written notice to NVE of Tax Investor’s address for notices. NVE’s failure to provide 
any notice to the Tax Investor shall not be a breach of this Consent. 

SECTION 4. CONFIRMATION, TERMINATION, AMENDMENT AND GOVERNING LAW 

NVE agrees to confirm its continuing obligation hereunder in writing upon the reasonable 
request of (and at the expense of) Borrower, Administrative Agent, the Lenders or any of their 
respective successors, transferees or assigns. No termination, amendment, variation or waiver of 
any provisions of this Consent shall be effective unless in writing and executed by the parties 
hereto. This Consent shall be governed by the laws of the State of New York (without giving 
effect to the principles thereof relating to conflicts of law except Section 5-1401 and 5-1402 of the 
New York General Obligations Law). 

SECTION 5. COUNTERPARTS 

This Consent may be executed in one or more duplicate counterparts, and when executed 
and delivered by all the parties listed below, shall constitute a single binding agreement. 

SECTION 6. SEVERABILITY 

In case any provision of this Consent, or the obligations of any of the parties hereto, shall 
be invalid, illegal or unenforceable, the validity, legality and enforceability of the remaining 
provisions, or the obligations of the other parties hereto, shall not in any way be affected or 
impaired thereby. 

SECTION 7. ACKNOWLEDGMENTS BY BORROWER. 

Borrower, by its execution hereof, acknowledges and agrees that notwithstanding any term 
to the contrary in the PPA, NVE may perform as set forth herein and that neither the execution of 
this Consent, the performance by NVE of any of the obligations of NVE hereunder, the exercise 
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of any of the rights of NVE hereunder, or the acceptance by NVE of performance of the PPA by 
any party other than Borrower shall (1) release Borrower from any obligation of Borrower under 
the PPA, (2) constitute a consent by NVE to, or impute knowledge to NVE of, any specific terms 
or conditions of the Financing Agreement, the Security Agreement or any of the other Financing 
Documents, or (3) constitute a waiver by NVE of any of its rights under the PPA. Borrower and 
Administrative Agent acknowledge hereby for the benefit of NVE that none of the Financing 
Agreement, the Security Agreement, the Financing Documents or any other documents executed 
in connection therewith alter, amend, modify or impair (or purport to alter, amend, modify or 
impair) any provisions of the PPA. Borrower shall have no rights against NVE on account of this 
Consent. 

SECTION 8. JURY TRIAL WAIVER 

THE PARTIES EACH HEREBY IRREVOCABLY WAIVE ALL RIGHT TO TRIAL BY 
JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM ARISING OUT OF OR 
RELATING THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY. 
EACH PARTY FURTHER WAIVES ANY RIGHT TO CONSOLIDATE ANY ACTION IN 
WHICH A JURY TRIAL HAS BEEN WAIVED WITH ANY OTHER ACTION IN WHICH A 
JURY TRIAL CANNOT BE OR HAS NOT BEEN WAIVED. 

IN WITNESS WHEREOF, the parties by their officers duly authorized, have duly executed 
this Consent as of the date first set forth above. 

Sierra Pacific Power Company 

By: 
Name: 
Title: 

____________________, 
a __________________ 

By: 
Name: 
Title: 

______________________, 
as Administrative Agent for the Lenders 

[Borrower] 

By: 
Name: 
Title: 

19-6 
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To be provided by Supplier in accordance with Milestone G of Exhibit 6 
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Estimated Reactive Capability Curve: 
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EQUIPMENT SPECIFICATIONS 

Subject: 

Renewable Energy & Origination 

Solar PV Generating Facility 

Number: 

NVE-PPA01 

Current Issue: 

REV 2 

Issue Date: 

02/10/2025 

Revised by: Director, Engineering & Project Management 

Shane Pritchard: ___________________________________ 

Approved by: VP, Renewable Energy & Origination 

Jimmy Daghlian: ___________________________________ 

Revision 
No. 

Date Revision Notes Reviewed By Approved By 

0 11/20/2024 

1 01/29/2025 See markup revisions below 

2 2/10/2025 Revision to section 4.1 panel temp 
coefficient specification 
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1.0 DEFINITIONS 

Term Definition 

AC Alternating Current 

Bifaciality Factor The ratio of the rear side efficiency to the front side efficiency. 

DC Direct Current 

EMC Electromagnetic Compatibility 

EMS Energy Management System 

FAT Factory Acceptance Test or Factory Acceptance Testing 

IEC International Electrotechnical Commission 

IEEE Institute of Electrical and Electronics Engineers 

LeTID (Light and Elevated 
Temperature Induced Degradation) 

Degradation that occurs in PV modules when exposed to light and elevated 
temperatures over time. 

LID (Light Induced Degradation) Decrease in the performance of PV modules when first exposed to sunlight. 

Mono PERC A type of solar cell technology that includes passivated emitter and rear cell. 

MPPT Maximum Power Point Tracking 

MTBF Mean time between failures 

PV Photovoltaic 

PID (Potential Induced 
Degradation) 

A phenomenon in which the power output of a PV module is reduced due to high 
voltage stress. 

SCADA Supervisory Control and Data Acquisition systems 

Tier 1 
A classification used to denote the highest quality and reliability in PV module 
manufacturing, typically characterized by financial stability, proven product 
performance, and large-scale production capabilities. 

THD Total Harmonic Distortion 

UL Underwriters Laboratories 

2.0 CODES AND STANDARDS 

1. IEC 61215: Standard for design qualification and type approval of PV modules. 

2. IEC 61730: Standard for safety qualification of PV modules. 

3. IEC 61853-1: Photovoltaic (PV) module performance testing and energy rating - Part 1: 

Irradiance and temperature performance measurements and power rating. 

4. IEC 61853-2: Photovoltaic (PV) module performance testing and energy rating - Part 2: Spectral 

response, incidence angle, and module operating temperature measurements. 

5. IEC 61853-3: Photovoltaic (PV) module performance testing and energy rating - Part 3: Energy 

rating of PV modules. 

6. IEC 61853-4: Photovoltaic (PV) module performance testing and energy rating - Part 4: Standard 

reference climatic profiles. 

7. IEC 62782: Photovoltaic (PV) modules - Cyclic (dynamic) mechanical load testing. 

8. IEC 62804-1: Photovoltaic (PV) modules - Test methods for the detection of potential-induced 

degradation - Part 1: Crystalline silicon. 

9. IEC 62804-2: Photovoltaic (PV) modules - Test methods for the detection of potential-induced 

degradation - Part 2: Thin-film. 

10. IEC 61646: Thin-film terrestrial photovoltaic (PV) modules - Design qualification and type 
1 
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approval. 

11. UL 1703: Standard for Flat-Plate Photovoltaic Modules and Panels. 

12. UL 61730: Photovoltaic (PV) Module Safety Qualification. 

13. UL 61701: Salt mist corrosion testing of photovoltaic (PV) modules. 

14. UL 61215: Standard for crystalline silicon terrestrial photovoltaic (PV) modules - Design 

qualification and type approval. 

. UL 61730-1: Photovoltaic (PV) module safety qualification - Part 1: Requirements for 

construction. 

16. UL 61730-2: Photovoltaic (PV) module safety qualification - Part 2: Requirements for testing. 

17. UL 6703: Connectors for Photovoltaic Systems. 

18. ASTM E1036: Standard Test Methods for Electrical Performance of Non-Concentrator Terrestrial 

Photovoltaic Modules and Arrays Using Reference Cells 

19. ASTM E2236: Standard Test Methods for Electrical Performance of Concentrator Terrestrial 

Photovoltaic Modules and Systems 

. ASTM E2848: Standard Test Method for Reporting Photovoltaic Non-Concentrator System 

Performance 

21. ISO 9001: Quality management systems - Requirements 

22. ISO 14001: Environmental management systems - Requirements with guidance for use 

23. RoHS (Restriction of Hazardous Substances): Ensured materials used in PV modules are free 

from hazardous substances 

24. IEC 62109-1: Safety of power converters for use in photovoltaic power systems - Part 1: General 

requirements 

. IEC 62109-2: Safety of power converters for use in photovoltaic power systems - Part 2: 

Particular requirements for inverters 

26. IEC 61727: Photovoltaic (PV) systems - Characteristics of the utility interface 

27. IEC 62116: Utility-interconnected photovoltaic inverters - Test procedure of islanding prevention 

measures 

28. IEC 60068: Environmental testing 

29. IEC 61000: Electromagnetic compatibility (EMC) 

. UL 1741: Standard for Inverters, Converters, Controllers and Interconnection System Equipment 

for Use with Distributed Energy Resources 

31. UL 62109-1: Safety of power converters for use in photovoltaic power systems - Part 1: General 

requirements 

32. UL 62109-2: Safety of power converters for use in photovoltaic power systems - Part 2: Particular 

requirements for inverters 

33. UL 1998: Standard for Safety-Related Software 

34. IEEE 1547: Standard for Interconnection and Interoperability of Distributed Energy Resources 

with Associated Electric Power Systems Interfaces 

. IEEE 1547.1: Standard Conformance Test Procedures for Equipment Interconnecting Distributed 

Energy Resources with Electric Power Systems and Associated Interfaces 

36. MIL-STD-810G: Environmental Engineering Considerations and Laboratory Tests 

3.0 OVERVIEW AND BENEFITS OF EQUIPMENT SPECIFICATIONS 

The equipment specifications outlined in this Exhibit 23 (these “Specifications”) are designed to ensure 

the safe, reliable, and efficient operation of the Generating Facility over the Term. These Specifications 
2 
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have been carefully developed to maintain high standards of performance, availability, and reliability, 

which are essential for meeting contractual energy delivery obligations and ensuring the long-term 

viability of the Generating Facility. 

The primary objective of these Specifications is to mitigate risks associated with equipment failure, 

degradation, and suboptimal performance by establishing rigorous technical and quality requirements for 

all major components. By doing so, these Specifications help to safeguard the Generating Facility’s 

operational efficiency, ensure compliance with applicable industry codes and standards, and provide a 

framework that supports grid stability and integration. 

Key benefits include: 

 Performance Assurance: These Specifications are tailored to maintain optimal performance of 

the Generating Facility over the Term, minimizing the risk of Energy output shortfalls and 

maximizing the return on investment. 

 Reliability and Availability: These Specifications promote the use of high-quality, proven 

equipment with warranties and manufacturer experience, reducing downtime and enhancing 

Generating Facility availability. 

 Safety: These Specifications enforce strict compliance with safety standards and guidelines to 

ensure the safety of both personnel and the broader energy system. 

 Risk Mitigation: Clear technical and performance standards reduce the likelihood of unforeseen 

issues, ensuring that any risks related to equipment quality, installation, and long-term 

performance are managed proactively. 

 Long-term Sustainability: By ensuring that equipment is capable of withstanding the 

environmental and operational conditions specific to the Generating Facility location, these 

Specifications contribute to the long-term sustainability of the Generating Facility. 

By enforcing these Specifications, Buyer aims to ensure that the Generating Facility not only meets 

immediate energy delivery goals but also maintains consistent, reliable performance throughout the 

lifespan of the Generating Facility. This approach provides value to all stakeholders, including 

developers, investors, and utility customers, through increased efficiency, reduced risks, and enhanced 

operational certainty. 

If the Generating Facility is paired with a Storage Facility, additional specifications specific to the Storage 

Facility will be provided to address the unique requirements for the Storage Facility. 

4.0 SOLAR MODULES 

Solar modules are the fundamental components in PV systems responsible for converting sunlight into 
electrical energy. These modules vary in size, type, and efficiency depending on the application, whether 
for commercial, industrial, or utility-scale solar projects. The following section outlines the minimum 
acceptable specifications for PV modules, including power ratings, temperature coefficients, and 
compliance with international standards. Additionally, it covers key requirements such as module 
efficiency, degradation rates, warranty periods, and fire safety classifications. 

4.1 PV Module Specifications 

Module Category: 

 Commercial and Industrial PV Modules (Medium Scale Industrial sites; ≥480W & Utility Scale 
Modules (Solar Farms, Power plants; ≥520W ) 

3 
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 Bifacial Modules: 520W; Bi-faciality Factor of ≥70% standard 

o Typical Rear side gain ≥10% (The exact bifacial gain depends on many factors, most 
commonly dependent on Albedo, Ground Cover ratio, and structural height) 

 Thin-Film Modules: ≥520W 

 ALL PV Modules must be Tier 1 Rated (Bloomberg) for power purchase agreements 

Maximum System Voltage: 1000V/1500V (depending on model specifications). All ground mount 
systems shall be 1500V rated. 

Type: Monocrystalline or polycrystalline silicon, or thin-film (CdTe, CIGS); All modules shall be bifacial 
modules 

Temperature Coefficient (absolute value): ≤ 0.4%/ºC(for better performance in high temperatures). 

 Typical range (-0.26%/°C to -0.36%/°C) for crystalline modules (Mono or Poly) and bifacial 

modules. 

 Typical range (-0.2%/°C to -0.4%/°C) for thin-film modules. 

Operational Temperature Ranges: -40°C to +85°C 

Compliance with Standards and Testing: PV modules shall comply with IEC 61215, IEC 61730, IEC 
61853, IEC 67282, IEC62804, IEC 61646, UL 61215, UL 6703, ASTM E1036, ASTM E2236, ASTM 
E2848, ISO 9001, ISO 14001, RoHS, UL 1703, IEC 61701 and UL 61730 standards. 

Efficiency: ≥20% for crystalline modules; ≥20% for bifacial modules (front side); ≥17% for thin film 
modules. 

 The PV module efficiency and operating temperature range must be based on measured 

performance data from independent third-party testing and certification (e.g. TUV, UL, or IEC lab 
testing), field testing results from similar projects or FAT. The data should cover efficiency at 
various load levels and confirm that the module maintains optimal performance across the 
specified operating temperature range. Performance claims made in datasheets must be validated 
with supporting performance documentation. 

Warranty: 25 years for performance (linear output warranty) and 10 years for product. (minimum 
warranty periods) 

Degradation Rates: 

 Contract Year 1 Degradation: The maximum allowable degradation rate in the first Contract 

Year should not exceed 3%. 

 Annual Degradation After Contract Year 1: The degradation rate should not exceed 0.50% per 

Contract Year after the first Contract Year. 

 Performance at Contract Year 25: By the end of the 25-year period comprising the Term, the 

modules should retain at least 80% of their original power output. 

Fire Safety Classification: Modules should be classified as Class A, Class B, or Class C based on the 
installation requirements and local fire safety codes. (as per IEC 61730-2). 

Accessories and Fittings: 
4 
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 Connectors: Standard MC4 or compatible connectors. (as per UL 6703) 

5.0 INVERTERS 

Inverters are a critical component of PV systems, responsible for converting the DC generated by solar 
modules into AC for grid connection and use. They ensure optimal energy output through advanced 
technologies such as MPPT and play a vital role in maintaining Generating Facility reliability and 
performance. The following section details the minimum acceptable specifications for inverters, covering 
key aspects like inverter type, efficiency, voltage ranges, cooling systems, protection features, and 
compliance with industry standards to ensure operational safety and reliability. 

5.1 Inverter specifications 

Type: String inverters or central inverters. 

Temperature Range: -25°C to 55°C.  Rated capacity shall be maintained at temperatures up to 50°C, 
with derating to be acceptable above 50°C 

MPPT: Inverters should include advanced Maximum Power Point Tracking (MPPT) capabilities to 
optimize the power output from the PV array. 

Input Voltage Range: Wide input voltage range to accommodate different PV array configurations, 
typically up to 1000V DC for roof top PV inverters and 600V to 1500V DC for ground mounted PV 
system inverters. . 

Output Voltage: Standard output voltage for grid connection, typically 208V, 240V, 400V, 480V, or 
medium voltage options for utility-scale applications (e.g., 600V, 630V, 800V, 1000V). 

THD: THD should be less than 3% to ensure power quality. 

 Provide measured data on THD for both voltage and current to ensure the inverter complies with 

grid code requirements and does not introduce significant power quality issues. 

Efficiency: ≥ 98% (conversion efficiency). (MPPT efficiency at least 99%) 

 The inverter efficiency and operating temperature range must be based on measured performance 

data from independent third-party testing and certification (e.g. TUV, UL, or IEC lab testing), 
field testing results from similar projects or FAT. The data should cover efficiency at various load 
levels and confirm that the inverter maintains optimal performance across the specified operating 
temperature range. Performance claims made in datasheets must be validated with supporting 
performance documentation. 

Warranty:  Minimum 5 years product warranty with optional extensions up to 20 years. 

MTBF - Mean Time Between Failures: 

 A minimum acceptable MTBF shall be provided with inverter equipment suggestion.  It shall be 

based on field-tested or independently measured reliability data. This can be based on historical 
data from similar installations or accelerated life testing. Please see Table below table for 
the minimum acceptable MTBF values for inverters. 

Ambient Temperature 25° C 30° C 35°C 40° C 

MTBF – 50% Duty Cycle 58,000 h 50,000 h 44,000 h 39,000 h 

5 
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*Note: These MTBF values are viewed as a guide to the minimum acceptable hours. Inverter 
manufacturers' MTBF values may exceed these minimums without exception. If the inverter 
manufacturers MTBF values fall within 2.5% below the table values, the Buyer must be informed 
to make a decision for the product. Any manufacturer whose MTBF values are more than 2.5% 
below the table values will not be accepted or considered. 

Performance Guarantee: Guarantee of specified efficiency and performance levels over the warranty 
period. 

Compliance with Standards: PV Inverters shall comply with IEC 62109, IEC 61727, IEC62116, IEC 
60068, IEC 61000, UL62109 UL 1741, IEEE 1547, UL 1998, and MIL-STD-810G. 

Cooling Systems: Effective cooling mechanisms (forced air cooling, liquid cooling) to maintain optimal 
operating temperatures. 

Protection Features: Include overvoltage protection, undervoltage protection, overcurrent protection, 
short-circuit protection, ground fault protection, and surge protection. 

Communication Interfaces: Support for various communication protocols (Modbus, RS485, Ethernet) 
for remote monitoring and control and integration with SCADA systems for comprehensive energy 
management. 

5.2 Telemetry Integration for Inverters 

For effective real-time monitoring and control the following critical data points must be transmitted via 

telemetry to Buyer’s EMS or SCADA systems: 

1. System-Level Output Power (AC Side) 

o Total power output from all inverters combined, measured in megawatts (MW), 

representing how much energy the Generating Facility is feeding into the grid or providing 
to loads. 

2. System Input Power (DC Side) 

o For PV Generating Facility, the combined DC power coming from all solar arrays to the 

inverters. 

3. System Efficiency 

o Aggregated conversion efficiency for the entire Generating Facility, representing the ratio 

of total AC power output to DC input power. 

4. System Voltage (AC Side) 

o The total output voltage at the point of interconnection to the grid. 

5. System Current (AC Side) 

o Total current output on the AC side, representing the total flow of electrical power from 

the Generating Facility to the grid. 

6. Power Factor 

o The aggregate power factor for the Generating Facility 

6 
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7. Total Energy Output (Cumulative) 

8. Reactive Power Output (Q) 

9. Inverter Capacity Utilization 

o Aggregated data showing the extent to which the Generating Facility's inverters are being 

utilized, typically expressed as a percentage of total available capacity. 

10. Inverter availability 

o Total number of inverters available for power generation excluding any inverters that are 

unavailable due to Generating Facility maintenance, planned outages or forced outages 
etc. 

11. Grid Connection Status 

o The Generating Facility’s overall connection status to the grid, indicating whether it is 

operating grid-connected, in island mode, or offline. 

5.3 Enclosure Rating 

Appropriate IP rating (IP65 or higher for outdoor installations) to protect against dust, water, and 
environmental conditions. 

5.4 Additional Features 

Anti-Islanding Protection, Reactive Power Control, Grid Support Functions, Firmware Upgrades. 

6.0 MOUNTING SYSTEMS 

Mounting systems securely install solar modules, ensuring stability and efficiency under various 
conditions. For utility-scale projects, they include corrosion-resistant racking, support posts, rails, and 
foundations. Mounting systems may be fixed-tilt or tracking to optimize energy capture. Key components 
like clamps, fasteners, and actuators are designed to withstand wind, snow, and extreme temperatures. 
This section outlines the minimum requirements for these mounting systems. 

 Material: Corrosion-resistant materials (e.g., aluminum or galvanized steel). 

 Load Capacity: Designed to withstand local wind loads and snow loads, hail and extreme 

temperatures. 

 Mounting Type: Fixed-tilt or tracking 

 Trackers: Single axis, dual axis 

 Actuators: Electro-mechanical 

 Reliability (trackers and actuators): MTBF>175,000 hours 

 Warranty: 10 years. 

7.0 COMBINER BOXES 

Combiner boxes play a crucial role in utility-scale solar installations, consolidating multiple PV 

strings into a single output for streamlined connection to the inverter. This section outlines the 

minimum�specifications,�focusing�on�DC�voltage�and�current�ratings,�overcurrent�protection,�

environmental durability, and compliance with relevant safety standards to ensure reliable 

performance and safety in large-scale solar applications. 

7 
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 DC Voltage Rating: The combiner box must be rated to handle the maximum DC voltage of the 

PV array. 

o Typical ratings: 1500V DC for large utility-scale systems. Combiner box voltage rating 

must align with the maximum Generating Facility voltage to prevent damage or failure. 

 Current Rating: The box must be capable of handling the total current from all the connected 

strings. Current rating depends on the number of strings, the current per string, and any safety 

margins. 

 Fuse/Breaker Current Ratings: Fuses or breakers should be sized according to the PV module 

short-circuit current (Isc), typically at 1.25 times the Isc. 

 Overcurrent Protection: 

o Fuse Protection: Ensure that the combiner box includes sufficient overcurrent protection 

to prevent damage to the Generating Facility in case of fault conditions. 

o Arc-Fault and Ground-Fault Protection: Combiner boxes with integrated arc-fault and 

ground-fault protection (Preferred), which is essential for systems subject to safety 
standards like the NEC (National Electrical Code). 

 Environmental Conditions and Protection: Ingress Protection (IP) or NEMA Ratings: 

o IP65 or NEMA 4X for outdoor environments, providing protection against dust and 

water. 

o NEMA 3R for installations where the exposure to water is limited, such as covered or 

sheltered areas. 

 Compliance with Standards and Regulations 

o UL and IEC Certification: Combiner box shall comply with relevant safety standards, 

such as UL 1741 for US-based installations, IEC 61439-2 for international installations, 
and NEC Compliance to Article 690 

 Surge Protection 

o Surge Protection Devices (SPDs): Combiner box shall be equipped with surge protection 

to guard against transient voltage spikes from lightning or grid faults. 

8.0 EQUIPMENT MANUFACTURER QUALIFICATION 

Equipment manufacturer qualification requirements ensure that only reputable manufacturers provide 
critical equipment for utility-scale solar projects. These qualifications apply to manufacturers of solar 
modules and inverters and assess the manufacturer's experience, capabilities, and compliance with 
industry standards, helping to mitigate risks and protect the long-term success of this Agreement. 

8.1 PV Module Manufacturer Requirements 

 Experience Level: Minimum 10 years of experience in the manufacturing and supply of PV 
modules or PV cells so long as the PV supplier is Tier 1. 

 Track Record: Proven experience with similar projects. The manufacturer must have supplied 
modules to at least 6 projects greater than 20 MW each, with each project financed by a major 
financial institution. 

 Annual Module Capacity: Demonstrated annual production capacity of 8,500 MW of PV 
modules. 

8 
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 Certifications: Certified under ISO 9001 (Quality Management Systems) and all relevant 
industry standards and certifications, including IEC 61215 and IEC 61730. 

 Client References: A minimum of 3 client references from completed PV projects, with 
feedback on module performance, reliability, and customer satisfaction. 

 Financial Stability: Proof of financial stability, such as financial statements showing minimum 
annual revenue of $500 million. Additionally, an Altman-Z score of at least 1.8 (indicating stable 
financial health). 

 Project Examples: Three examples of PV projects over $50 million each within the last five 
years. Each example must include: 

o Project name, description, and location. 

o Size (MW) and total energy output (MWh annually). 

o Project structure (e.g., EPC, PPA, TSA). 

o Performance metrics, including uptime, energy yield, and performance guarantees met or 

exceeded. 

8.2 Inverter Manufacturer Requirements 

 Experience Level: Minimum 10 years in the design, manufacture, and supply of inverters for 
utility-scale solar projects. 

 Track Record: Demonstrated success with similar scale projects, having supplied inverters to at 
least 6 projects over 20 MW each, each with a separate financing institution involved. 

 Annual Production Capacity: Sufficient production capacity to meet the Generating Facility’s 
needs, typically demonstrated by supplying at least 500 MW of inverters annually. 

 Certifications: Compliance with ISO 9001 standards and any relevant UL, IEC, or ANSI 
certifications specific to inverter safety and performance (e.g., IEC 62109). 

 Client References: Minimum of 3 client references from recent inverter installation projects 
using the proposed model of inverters, confirming reliability, performance, and client satisfaction. 

 Reliability and Performance Data: Demonstrated reliability through MTBF data and 
compliance with any energy output guarantees relevant to utility-scale projects. 

 Project Examples: Three recent projects (within the last five years) with a scope value over $50 
million. Include: 

o Project name, description, and location. 

o Capacity (MW) and structure (e.g. EPC, PPA). 

o Performance metrics, including uptime, energy output, and performance guarantees. 

o Reliability records (e.g., MTBF) and major maintenance events. 

9.0 TESTING REQUIREMENTS (QUALITY CONTROL) 

9 
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This section outlines the testing and quality control requirements for PV modules and inverters supplied 
for the Generating Facility under this Agreement. 

The supplier is responsible for determining the appropriate scope of both pre-shipment testing and 
Factory Acceptance Testing (FAT), following prudent industry practices to ensure long-term performance 
of the Generating Facility under the PPA. 

For PV modules, the supplier shall establish a pre-shipment testing protocol that meets industry standards 
to verify performance and quality prior to delivery. Recommended tests may include flash testing, visual 
inspections, and electroluminescence (EL) imaging, but the final scope of testing remains at the supplier’s 
discretion to align with best practices. 

For inverters, the supplier shall conduct FAT to validate functionality, performance, and compliance with 
Generating Facility specifications. The scope of FAT shall be determined by the supplier, ensuring 
alignment with prudent industry practices and sufficient testing to support reliable operation over the PPA 
term. 

By implementing appropriate testing measures, the supplier ensures that PV modules and inverters meet 
the necessary quality and performance standards to maintain the long-term reliability of the Generating 
Facility. 

9.1 Pre-Shipment Testing Requirements for PV modules 

Only a portion of the panels is required to be tested. This will be done via batch sampling with acceptable 
quality level. The testing may include the following: 

1. Flash Testing: Verifies the power output (wattage, voltage, and current) under standard test 

conditions. 

2. Visual Inspections: Ensures there are no defects such as cracks, scratches, or delamination. 

3. Electroluminescence (EL) Imaging: Detects microcracks or hidden defects. 

4. Basic Functionality Checks Confirms that the modules are working as expected and meet 

minimum quality thresholds. 

5. Acceptable Quality Level: 

A minimum of 0.1% of modules from each batch will be tested. If all sampled modules pass the 

tests, the entire batch will be considered acceptable. If any failures occur, an additional 1% of the 

batch will be tested. If failures persist during the extended testing, the entire batch may be 

subjected to further testing and inspection, corrective measures, or replacement, depending on the 

severity of the defects and the Supplier’s discretion. 

9.2 FAT Requirements for Inverters 

A portion of inverters supplied for the Generating Facility must undergo comprehensive FAT at the 

manufacturer's facility prior to shipment. The FAT process will verify that the inverters meet the 

technical, performance, and safety specifications required for the Generating Facility. The testing may 

include the following: 

1. Functional Testing: 

o Verification of input/output voltage and current ratings. 

o Efficiency testing under various load conditions. 

o Protection system functionality (e.g., overvoltage, overcurrent, and grounding). 

o Grid compliance and anti-islanding features. 
10 
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2. Performance Testing: 

o Testing at full and partial loads to confirm rated performance. 

o Harmonic distortion testing to ensure compliance with power quality standards. 

o Thermal performance testing to verify operation within the specified temperature range. 

3. Communication and Telemetry Testing: 

o Verification of data logging and communication capabilities with SCADA systems. 

o Testing of telemetry functions for monitoring critical parameters such as inverter status, 

power output, and fault signals. 

4. Environmental Testing: 

o Temperature cycling to simulate extreme operating conditions. 

o Humidity testing to ensure robustness against environmental factors. 

5. Safety and Compliance Testing: 

o Testing for compliance with relevant safety standards (e.g., UL, IEC). 

o Grounding and insulation resistance tests. 

6. Acceptable Quality Level: 

o A minimum of 4% of the total inverters will be subjected to FAT. If all tested inverters 

meet the specifications, the batch will be considered acceptable. If any inverter fails, an 

additional 10% of the batch will be tested. If failures persist during the extended testing, 

the entire batch may be subjected to further testing, corrective measures, or replacement, 

depending on the severity of the defects and the Supplier’s discretion. 

11 
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Term Definition 

AC Alternating Current 

BESS Battery Energy Storage Systems 

BMS Battery Management Systems 

DoD Depth of Discharge 

DC Direct Current 

EMS Energy Management System 

FAT Factory Acceptance Test 

IEC International Electrotechnical Commission 

IEEE Institute of Electrical and Electronics Engineers 

MTBF Mean time between failures 

PCS Power Conversion System 

SCADA Supervisory Control and Data Acquisition systems 

SOC State of Charge (Battery) 

SOH State of Health (Battery) 

UL Underwriters Laboratories 

2.0 CODES AND STANDARDS 

1. UL 1973: Standard for Batteries for Use in Stationary, Vehicle Auxiliary Power and Light Electric 

Rail (LER) Applications 

2. UL9540 and UL9540A: Energy Storage Systems and Equipment 

3. IEC 62619 Safety requirements for secondary lithium cells and batteries, for use in industrial 

applications 

4. UL 1741: Standard for Inverters, Converters, Controllers and Interconnection System Equipment 

for Use with Distributed Energy Resources 

5. IEEE 1547: Standard for Interconnection and Interoperability of Distributed Energy Resources 

with Associated Electric Power Systems Interfaces 

6. IEEE 1547.1: Standard Conformance Test Procedures for Equipment Interconnecting Distributed 

Energy Resources with Electric Power Systems and Associated Interfaces 

7. NFPA 855: Standard for the installation of Stationary Energy Storage Systems 

8. NFPA 2001: Clean Agent Fire Extinguishing Systems 

9. NFPA 2010: Fixed Aerosol Fire Extinguishing Systems 

3.0 OVERVIEW AND BENEFITS OF EQUIPMENT SPECIFICATIONS 

The equipment specifications outlined in this Exhibit 23 (these “Specifications”) are designed to ensure 

the safe, reliable, and efficient operation of the Storage Facility over the Term applicable to the Storage 

Facility. These Specifications have been carefully developed to maintain high standards of performance, 

availability, and reliability, which are essential for meeting contractual energy delivery obligations and 

ensuring the long-term viability of the Storage Facility. 

1 
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The primary objective of these Specifications is to mitigate risks associated with equipment failure, 

degradation, and suboptimal performance by establishing rigorous technical and quality requirements for 

all major components. By doing so, these Specifications help to safeguard the Storage Facility’s 

operational efficiency, ensure compliance with applicable industry codes and standards, and provide a 

framework that supports grid stability and integration. 

Key benefits include: 

 Performance Assurance: These Specifications are tailored to maintain optimal performance over 

the Term applicable to the Storage Facility, minimizing the risk of Product shortfalls and 

maximizing the return on investment. 

 Reliability and Availability: These Specifications promote the use of high-quality, proven 

equipment with warranties and manufacturer experience, reducing downtime and enhancing 

Storage Facility availability. 

 Safety: These Specifications enforce strict compliance with safety standards and guidelines to 

ensure the safety of both personnel and the broader energy system. 

 Risk Mitigation: Clear technical and performance standards reduce the likelihood of unforeseen 

issues, ensuring that any risks related to equipment quality, installation, and long-term 

performance are managed proactively. 

 Long-term Sustainability: By ensuring that equipment is capable of withstanding the 

environmental and operational conditions specific to the Storage Facility location, these 

Specifications contribute to the long-term sustainability of the Storage Facility. 

By enforcing these Specifications, Buyer aims to ensure that the Storage Facility not only meets 

immediate energy delivery goals but also maintains consistent, reliable performance throughout the 

lifespan of the Storage Facility. This approach provides value to all stakeholders, including developers, 

investors, and utility customers, through increased efficiency, reduced risks, and enhanced operational 

certainty. 

4.0 BESS COMPONENTS 

This section specifies the minimum requirements for BESS components, including battery type, operating 
conditions, cycle life, and warranties, to ensure reliability and longevity. Key elements such as the BMS, 
PCS, and efficiency parameters are detailed to optimize performance, safety, and compliance with grid 
standards. 

4.1. Battery Packs 

 Type: Lithium-ion or other advanced chemistries, suitable for modular utility-scale units (e.g., 2-

5MW per unit) 

 Temperature Range: The battery pack must operate between -25°C and +50°C, in accordance 

with individual battery pack specifications. Rated capacity shall be maintained at temperatures up 

to +50°C, with acceptable derating permitted above +50°C depending on the selected site 

elevation. 

 Capacity: Total energy capacity specified at the pack level and sized in MWh based on overall 

Storage Facility storage requirements. 

2 
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 Cycle Life: ≥ 5,000 cycles at 80% DoD for cells within each pack, ensuring longevity and 

durability. 

 Warranty: Minimum 10-year warranty, for major components of BESS pack including: 

1. Battery Cells/Modules 

 Coverage for capacity retention, cycle life, and performance degradation within 

specified limits 

 Protection against manufacturing defects or failures under normal operating 

conditions. 

2. Battery Management System (BMS) 

 Ensures monitoring, control, and safety of the batteries. 

 Coverage for functionality, such as balancing cells and protecting against 

overcharging, over-discharging, and overheating. 

3. Power Conversion System (PCS)/Inverter 

 Converts direct current (DC) from the batteries to alternating current (AC) and 

vice versa. 

 Warranty covers performance efficiency, power capacity, and defects in design 

or materials. 

4. Thermal Management System 

 Includes HVAC systems, cooling fans, or liquid cooling units. 

 Warranty addresses operational reliability and the ability to maintain optimal 

temperature ranges. 

5. Enclosures/Container 

 Protects components from environmental factors such as temperature, 

humidity, and dust. 

 Coverage often includes material integrity and resistance to environmental 

degradation. 

6. Auxiliary Systems 

 Includes fire suppression systems, relays, and cabling. 

 Warranties cover proper operation and safety compliance. 

7. Structural Components 

 Mounting racks or support structures for batteries and equipment. 

 Coverage often includes material defects and structural integrity. 

 Grid Compliance: Battery packs must meet UL 1973, UL 9540, UL 9540A, UL 1741 SB, IEC 

62619, and IEEE 1547 standards for safe grid integration and operation. 

4.2. Battery Management System (BMS) 

 Function: Monitors and manages battery health, charge/discharge rates, and thermal conditions. 

 Temperature Range: Same as the battery system. 

 Accuracy: High precision in voltage and temperature measurements. 

4.3. Power Conversion System (PCS) 

 Type: Inverters specifically designed for BESS. 

 Efficiency: ≥ 93% (round-trip efficiency). 
 Temperature Range: The PCS must operate between -25°C and +50°C. Rated capacity shall be 

3 
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maintained at temperatures up to +45°C, with acceptable derating permitted above +45°C 

depending on the selected site elevation. 

4.4. Battery Packs MTBF 

 Requirement: ≥50,000 hours. This must be supported by field-tested or independently measured 

reliability data, such as historical performance from similar installations or results from 

accelerated life testing, to ensure reliability for utility-scale applications. 

4.5. BESS overall AC to AC Efficiency (Round-Trip Efficiency): 

 Requirement: ≥ 84% round-trip efficiency from AC input to AC output. This value represents the 
effective average efficiency over the project’s lifetime. Calculations should account for losses due 

to thermal management, BMS power consumption, and other auxiliary systems to provide an 

accurate representation of operational efficiency. 

5.0 TELEMETRY INTEGRATION: 

BMS/EMS must monitor and provide key data points at a BESS level, including: 

1. State of Charge (SoC): 

o aggregated across the entire battery system to give an overall charge level for the Storage 

Facility. 

2. State of Health (SoH) 

o as an aggregate value for the entire Storage Facility, based on the performance of all cells 

and modules. 

3. Total Voltage (Pack Voltage) 

4. Total Current (Charge/Discharge Current) 

5. Power (Charge/Discharge Power) 

6. Cycle Count 

7. Energy (Cumulative/ total Charging Energy and Discharging Energy for the entire Storage 

Facility) 

8. Reactive Power Output (Q) 

9. Charging Energy/Discharging Energy limits 

Some of these data points may be provided at the EMS/SCADA level, as individual BMS units may not 

have the capability to record site-level data. 

All these data points should be transmitted via telemetry to the Buyer’s EMS or SCADA systems for real-

time monitoring and control. 

6.0 BESS PACK MANUFACTURER QUALIFICATION 

Equipment manufacturer qualification requirements ensure that only reputable manufacturers provide 
critical components for utility-scale BESS, supporting the long-term success of this Agreement. These 
standards specifically apply to manufacturers of battery packs and related systems; if the battery pack 
manufacturer differs from the cell manufacturer, these requirements are applicable to the pack 
manufacturer. By assessing experience, capabilities, and adherence to industry standards, these 
qualifications help mitigate risks and ensure reliable, enduring Storage Facility performance. 

6.1. Experience Level 

Minimum of 3 years in the manufacturing and supply of BESS packs, specifically for utility-scale 
applications. 

4 
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6.2. Track Record 

The manufacturer must demonstrate a proven track record with similar projects, having supplied BESS 
packs to at least 6 projects each exceeding 20 MW/80MWh in capacity, with each project financed by a 
reputable financial institution. 

6.3. Annual Production Capacity 

Demonstrated annual production capacity of at least 2 GWh of BESS packs, with scalable production 
capabilities to meet project demands. 

6.4. Certifications 

Must hold relevant certifications, including: 

 ISO 9001 (Quality Management Systems) 

 ISO 14001 (Environmental Management Systems) 

 ISO 45001 (Occupational Health and Safety) 

 UL 9540 (Safety of Energy Storage Systems) or equivalent 

6.5. Client References 

Provide a minimum of 3 client references from completed BESS projects, specifically focused on: 

 Module performance 

 Reliability 

 Customer satisfaction 

 Warranty support and responsiveness 

6.6. Financial Stability 

Submission of proof of financial stability, including financial statements demonstrating a minimum 
annual revenue of $50 million. The manufacturer must also provide an Altman-Z score of at least 1.8, 
indicating stable financial health and low risk of bankruptcy. 

6.7. Project Examples 

Present 3 examples of completed BESS projects with a total project cost exceeding $50 million each 
within the last 5 years. Each example must include: 

 Project name and description: Specify the project location and any unique features of the project. 

 Size (MW) and total energy output: Specify the total energy output in MWh annually. 

 Project structure: Specify the nature of the project. 

 Performance Metrics shall include at least one of the following criteria: 

o Uptime percentage (minimum 95%) 

o Energy yield (expected vs. actual) 

5 
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o Performance guarantees met or exceeded (including degradation rates and capacity 

retention) 

6.8. Technical Support and Warranty 

Provide details of post-installation technical support, including warranty terms (minimum of 10 years for 
battery performance and 5 years for ancillary components). 

6.9. Sustainability Practices 

Outline sustainability practices related to the production, use, and end-of-life disposal or recycling of the 
BESS packs, demonstrating a commitment to environmental stewardship. 

7.0 TESTING REQUIREMENTS (QUALITY CONTROL) 

FAT is a critical quality assurance process conducted prior to the shipment of BESS packs. The 

primary purpose of FAT is to verify that the equipment meets specified design criteria, operates as 

intended, and complies with relevant standards and regulations. FAT provides assurance to 

stakeholders that the BESS packs are manufactured to the required quality, performance, and safety 

specifications before deployment in the field. 

The supplier is responsible for determining the appropriate scope of Factory Acceptance Testing, 

following prudent industry practices to ensure long-term performance of the Facility under the PPA. 

Recommended tests may include the following; however, the final FAT scope remains at the 

supplier’s discretion, allowing alignment with industry best practices and project-specific 

requirements. 

7.1. FAT Testing Requirements: 

1. Visual Inspection: Conduct a thorough visual check for any physical defects or 

abnormalities in the BESS packs. 

2. Electrical Testing: Perform insulation resistance testing and continuity checks on electrical 

components. 

3. Functional Testing: Execute operational tests to ensure proper functioning of all 

components, including the BMS. 

4. Performance Testing: Assess the charge and discharge cycles, measuring energy output and 

efficiency against benchmarks. 

5. Safety and Compliance Testing: Verify adherence to relevant safety standards (e.g., UL 

9540, IEC 62619). 

6. Data Logging and Reporting: Document all test results, anomalies, and corrective actions, 

generating a comprehensive FAT report. 

7. Client Witnessing: Allow client representatives to observe the FAT process for transparency. 

8. Acceptable Quality Level: A minimum of 10% of the packs designated for shipment as part 

of the project must undergo FAT testing. If all sampled modules pass the tests, the entire 

batch will be deemed acceptable. However, if any failures occur during this initial testing 

phase, an additional 20% of the batch will be subjected to FAT. Should further failures be 

identified during this extended testing, the following actions will be taken: 

 The entire batch may be subject to a comprehensive inspection at the discretion of 

Supplier. 

 Supplier may reject the batch based on the severity of the defects. 
6 



Page 179 of 231

 
 

 

 
 
 

       

   

EQUIPMENT SPECIFICATIONS 
STORAGE FACILITY 

REN-18-SOS(a) 
Page 177 of 206

 Supplier will be required to either replace the defective modules or implement 

corrective actions as necessary to meet the specified quality standards. 

7 
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Term Definition 

PPA Power Purchase Agreement 

PV Photovoltaic 

BESS Battery Energy Storage System 

TUV Technischer Überwachungsverein (Technical Inspection Association) 

UL Underwriters Laboratories 

IEC International Electrotechnical Commission 

MTBF Mean Time Between Failures 
SCADA Supervisory Control and Data Acquisition 
DCS Distributed Control Systems 

PLC Programmable Logic Controllers 
HMI Human-Machine Interface 
ISO International Organization for Standardization 
ANSI American National Standards Institute 
HV High voltage 
MV Medium voltage 
FAT Factory Acceptance Tests or Factory Acceptance Testing 

2.0 CODES AND STANDARDS 

1. ANSI/IEEE C57.12 Power Transformers and Reactors 

2. ANSI/IEEE C37 Circuit Breakers, Switchgear 

3. IEC 60076 Power Transformers 

4. IEC 62271 High Voltage Switchgear and Controlgear 

5. IEC 61439 Low Voltage and Medium Voltage Switchgear and Controlgear Assemblies 

6. IEC 60898 Circuit Breakers for Overcurrent Protection 

7. IEC 60947 Low-Voltage Switchgear and Controlgear 

8. IEC 60529 Degrees of Protection Provided by Enclosures - IP Code 

9. NFPA 70 (NEC) – National Electrical Code 

10. UL 1741 Inverters, Converters, Controllers, and Interconnection System Equipment for Use with 

Distributed Energy Resources 

11. FERC standards 

3.0 OVERVIEW AND BENEFITS OF EQUIPMENT SPECIFICATIONS 

These HV and MV equipment specifications (these “Specifications”) outlined in this Exhibit 23-A apply 

to renewable energy facilities, including solar PV, BESS, wind, and other renewable energy generating 

facilities. These Specifications are designed to ensure the safe, reliable, and efficient operation of the 

Facility throughout the Term. They have been carefully developed to maintain high standards of 

1 
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performance, availability, and reliability, which are essential for meeting contractual energy delivery 

obligations and ensuring the long-term viability of the Facility. 

The primary objective of these Specifications is to mitigate risks associated with equipment failure, 

degradation, and suboptimal performance by establishing rigorous technical and quality requirements for 

all major components. By doing so, these Specifications help to safeguard the Facility’s operational 

efficiency, ensure compliance with applicable industry codes and standards, and provide a framework that 

supports grid stability and integration. 

Key benefits include: 

 Performance Assurance: These Specifications are tailored to maintain optimal performance over 

the Term, minimizing the risk of energy output shortfalls and maximizing the return on 

investment. 

 Reliability and Availability: These Specifications promote the use of high-quality, proven 

equipment with warranties and manufacturer experience, reducing downtime and enhancing 

Facility availability. 

 Safety: These Specifications enforce strict compliance with safety standards and guidelines to 

ensure the safety of both personnel and the broader energy system. 

 Risk Mitigation: Clear technical and performance standards reduce the likelihood of unforeseen 

issues, ensuring that any risks related to equipment quality, installation, and long-term 

performance are managed proactively. 

 Long-term Sustainability: By ensuring that equipment is capable of withstanding the 

environmental and operational conditions specific to the Facility location, these Specifications 

contribute to the long-term sustainability of the Facility. 

By enforcing these Specifications, Buyer aims to ensure that the Facility not only meets immediate energy 

delivery goals but also maintains consistent, reliable performance throughout the lifespan of the Facility. 

This approach provides value to all stakeholders, including developers, investors, and utility customers, 

through increased efficiency, reduced risks, and enhanced operational certainty. 

4.0 TRANSFORMERS 

This section specifies the minimum requirements for HV and MV transformers used in utility-scale 
renewable energy projects. These transformers are critical for safe and efficient power transfer, designed 
to meet stringent standards for performance, reliability, and durability in various environmental 
conditions. The specifications below outline essential parameters such as temperature range, efficiency 
and reliability to ensure long-term operational stability. 

The transformer design must be tailored to the specific use case and duty cycle (e.g., solar, wind, or BESS 
applications) to meet the unique demands of each system. 

4.1 HV Transformers 

 Type: Oil-immersed transformers. 

 Temperature Range: -25°C to 50°C (for ambient temperature). 

 Efficiency: ≥ 98%. 
 The transformer efficiency and operating temperature range shall be based on 

measured performance data from independent third-party testing and certification 

(e.g., TUV, UL, or IEC lab testing), field testing results from similar projects or FAT. 

The data should cover efficiency at various load levels and confirm that the 

2 
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transformer maintains optimal performance across the specified operating 

temperature range. Performance claims made in datasheets shall be validated with 

supporting performance documentation. 

 Insulation: High-quality insulation materials to ensure long-term reliability. 

4.2 MV Transformers 

 Type: Oil-immersed, dry-type or cast-resin transformers. 

 Temperature Range: -25°C to 50°C (for ambient temperature). 

 Efficiency: ≥ 98%. 

 The transformer efficiency and operating temperature range shall be based on 

measured performance data from independent third-party testing and certification 

(e.g., TUV, UL, or IEC lab testing), field testing results from similar projects or FAT. 

The data should cover efficiency at various load levels and confirm that the 

transformer maintains optimal performance across the specified operating 

temperature range. Performance claims made in datasheets shall be validated with 

supporting performance documentation. 

 Insulation: Enhanced insulation systems to handle environmental conditions. 

 MTBF: A minimum acceptable MTBF for MV and HV transformers is 100,000 hours. It 

shall be based on field-tested or independently measured reliability data. This can be based on 

historical data from similar installations or accelerated life testing 

5.0 CIRCUIT BREAKERS, DISCONNECT SWITCHES, SURGE 

ARRESTORS 

This section specifies the minimum requirements for HV and MV circuit breakers, disconnect switches 
and surge arrestors to ensure safe, reliable operation in utility-scale renewable energy projects. Each 
component must meet or exceed specified performance standards, including temperature tolerance, fault 
current handling capacity, and MTBF. 

5.1 HV Breakers 

 Type: Air-insulated, SF6-insulated, or vacuum breakers. 

 Temperature Range: -25°C to 50°C (for ambient temperature). 

 Interrupting Capacity: Sufficient to handle the maximum fault current in the system. 

5.2 MV Breakers 

 Type: Air-insulated, SF6-insulated or vacuum breakers 

 Temperature Range: -25°C to 50°C (for ambient temperature). 

 Interrupting Capacity: Adequate for the maximum fault levels in the installation. 

5.3 HV/MV Disconnect Switches 

 Type: Air-insulated, SF6-insulated or vacuum breakers 

 Temperature Range: -25°C to 50°C (for ambient temperature). 

 Withstand Capacity: Sufficient to withstand the maximum fault current in the system. 

5.4 HV/MV Surge Arrestors 

 Type: Station class metal-oxide 

 Temperature Range: -25°C to 50°C (for ambient temperature). 
3 
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5.5 MTBF: 

 The minimum acceptable MTBF for MV/ HV circuit breakers, disconnect switches and surge 

arrestors is 200,000 hours. It shall be based on field-tested or independently measured 

reliability data. This can be based on historical data from similar installations or accelerated 

life testing. 

6.0 EQUIPMENT MANUFACTURER QUALIFICATIONS 

These Specifications are established to ensure that only reputable and experienced manufacturers provide 
MV and HV transformers, circuit breakers, and disconnect switches that are critical to the reliability and 
safety of the Facility. This criteria focuses on the manufacturer’s experience, production capacity, 
certifications, financial stability, and proven reliability metrics, all of which help mitigate operational 
risks and ensure durable, high-performance equipment. 

6.1 Manufacturer Qualification Requirements for MV and HV Transformers 

1. Experience Level: 
Manufacturer must have a minimum of 15 years in the design, manufacturing, and supply of MV 
and HV transformers for utility-scale applications, demonstrating experience with transformers 
designed to meet grid interconnection and renewable energy standards. 

2. Track Record: 
Manufacturer must show a proven track record with similar projects, having supplied MV and 
HV transformers to at least 10 utility-scale projects with each project capacity exceeding 50 MW. 
Each project should be financed by a reputable financial institution and include renewable energy 
applications (e.g., wind, solar, or BESS projects). 

3. Annual Production Capacity: 
Manufacturer must have an annual production capacity of at least 5,000 MVA of MV and HV 
transformers combined, ensuring they can meet the scalability demands of large utility-scale 
projects. 

4. Certifications: 
The manufacturer must hold relevant certifications to ensure quality, safety, and environmental 
compliance, including 

 ISO 9001: Quality Management Systems 

 IEC, IEEE, or ANSI Certifications: Compliance with relevant international standards for 

transformers, including IEC 60076 (Power transformers) and ANSI C57 standards. 

5. Client References: 
Manufacturer must provide a minimum of 3 client references from completed utility-scale 
projects, specifically attesting to: 

 Transformer performance under various load conditions 

 Reliability and operational uptime 

 Customer satisfaction, post-installation support, and responsiveness 

6. Financial Stability: 

4 



Page 187 of 231

 
 

 

 
 
 

     
   

     

  
     

     

  

  

     

  

   

  

    
      

      
      

  

  

 

    

      
   

   
     

  

   

      
    

        

     
  

   
         

        
   

   

REN-18-SOS(a) 
Page 185 of 206

EQUIPMENT SPECIFICATIONS 
HV/MV ELECTRICAL EQUIPMENT 

Manufacturer must demonstrate financial stability with proof of a minimum annual revenue of 
$500 million. Additionally, the manufacturer must provide an Altman-Z score of at least 1.8, 
indicating low risk of financial distress or bankruptcy. 

7. Project Examples: 
Manufacturer must present 3 examples of completed projects within the last 5 years, each with a 
total project value exceeding $100 million. Each example should include: 

 Project Name and Description: Including location, unique design requirements, and 

renewable energy application. 

 Transformer Size and Type: Details on MV and HV transformers, specifying power 

ratings, voltage class, and type (e.g., oil-immersed or dry-type). 

 Performance Metrics: Metrics such as load efficiency, operating temperature range, and 

compliance with performance guarantees. 

8. Technical Support and Warranty: 
Manufacturer must provide comprehensive post-installation technical support and a minimum 
warranty period of 10 years for MV and HV transformers. The warranty must cover both 
performance and material defects, with clear terms on response times and support for any 
operational issues. 

6.2 Equipment Manufacturer Qualification Requirements for Circuit Breakers and 

Disconnect Switches 

1. Experience Level: 

Minimum of 10 years in the design, manufacturing, and supply of HV and MV circuit breakers 
and disconnect switches for utility-scale applications. 

2. Annual Production Capacity: 
Manufacturer must have an annual production capacity of at least 10,000 units of circuit breakers 
and disconnect switches combined, ensuring scalability to meet project demands. 

3. Certifications: 

The manufacturer must hold the following relevant certifications: 
o ISO 9001: Quality Management Systems 

o IEC or ANSI Certifications: Compliance with relevant international standards for HV 

and MV voltage equipment, such as IEC 62271 (HV switchgear and controlgear) and 
ANSI C37 (American National Standard for circuit breakers). 

4. Financial Stability: 
The manufacturer must demonstrate financial stability with proof of a minimum annual revenue 
of at least $25 million. An Altman-Z score of at least 1.8 is required, indicating low risk of 
financial distress or bankruptcy. 

5. Reliability and MTBF Data: 

5 
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Manufacturers must provide evidence of MTBF data for both circuit breakers and disconnect 
switches, with a minimum acceptable MTBF of 100,000 hours. This data should be based on field 
testing or independent verification from similar installations. 

6. Technical Support and Warranty: 
The manufacturer must provide comprehensive post-installation technical support, including a 
minimum warranty of 5 years for both circuit breakers and disconnect switches. Warranty 
coverage should include both performance issues and material defects. 

7.0 TESTING REQUIREMENTS (QUALITY CONTROL) 

FAT Requirements for Transformers, Circuit Breakers, and Disconnect Switches 

FAT is a critical quality assurance process conducted before the shipment of MV and HV transformers, 
circuit breakers, and disconnect switches. This testing verifies that each component meets specified 
design, performance, and safety standards necessary for reliable operation in utility-scale renewable 
energy projects. FAT provides assurance that the equipment will perform as required under field 
conditions, ensuring operational stability and efficiency. The following FAT requirements outline key tests 
for each equipment type to validate functionality, reliability, and compliance with industry standards. 

The supplier is responsible for determining the appropriate scope of Factory Acceptance Testing, 
following prudent industry practices to ensure long-term performance of the Facility under the PPA. 

Recommended tests may include the following; however, the final FAT scope remains at the supplier’s 
discretion, allowing alignment with industry best practices and project-specific requirements. 

7.1 FAT Testing Requirements for Transformers 

 Visual Inspection: Verification of physical integrity, including the absence of defects, proper 
labeling, and complete assembly. 

 Insulation Resistance Test: Checks insulation quality between windings and ground. 

 Transformer Turns Ratio (TTR) Test: Ensures correct voltage ratios between primary and 
secondary windings. 

 Power Factor Test: Measures insulation quality and identifies potential deterioration. 

 Temperature Rise Test: Confirms the transformer's capability to operate within specified 
temperature limits. 

 Leakage Test: Assesses the tightness of oil-immersed transformers to prevent leaks. 

 Impedance Measurement: Verifies transformer impedance to ensure it meets design 
specifications. 

7.2 FAT Testing Requirements for Circuit Breakers 

 Operational Mechanism Test: Evaluates the opening and closing operation of the breaker under 
simulated load conditions. 

 Insulation Resistance Test: Checks insulation integrity across contacts and to the ground. 

 Contact Resistance Test: Measures resistance across closed contacts to ensure minimal loss. 

 Timing Test: Ensures the breaker operates within specified opening and closing time limits. 
6 
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 Dielectric Test: Confirms the breaker’s ability to withstand high voltage without breakdown. 

 Pressure and Leak Test (for SF6-insulated breakers): Ensures no gas leaks and checks internal 
pressure levels. 

7.3 Acceptable Quality Level (AQL) 

For HV transformers, circuit breakers, and disconnect switches, 100% of the components designated 
for the project must undergo FAT to ensure they meet stringent quality and reliability standards required 
for utility-scale applications. 

For MV transformers, circuit breakers, and disconnect switches, a minimum of 10% of the 
components must undergo FAT. If all sampled MV parts pass, the batch will be deemed acceptable. 
However, if any failures occur during this initial testing phase, an additional 20% of the batch will be 
subjected to FAT. Should further failures arise in the extended sample, the following actions will be taken: 

 Comprehensive Inspection: The entire batch may be subject to a full inspection at Supplier’s 
discretion. 

 Batch Rejection: Supplier reserves the right to reject the batch if defects are deemed substantial. 

7.4 Corrective Actions 

If defects are identified during FAT, Supplier will be required to either replace the defective parts or 
implement corrective actions to ensure compliance with specified quality standards. This corrective 
process ensures that all equipment aligns with the requirements of this Agreement, safeguarding the 
operational integrity and reliability of the Facility and supporting the long-term success of this 
Agreement. 

7 
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The initial Operating Procedures of the Generating Facility and Storage Facility are as defined and 
set forth in this Exhibit 24. The final Operating Procedures for the Generating Facility and Storage 
Facility will be mutually developed and agreed to by the Parties no later than ninety (90) days prior 
to the Commercial Operation Date. The Operating Procedures shall be annually reviewed by the 
Parties within sixty (60) days after the beginning of each Contract Year to optimize operations of 
the Generating Facility and Storage Facility for both Parties. Any mutually developed and agreed 
to changes to the Operating Procedures shall be included in an amended and restated Exhibit 24. 
The Parties shall cooperate to integrate the systems and controls necessary to implement the 
Operating Procedures and shall, subject to the requirements set forth in the Agreement, adjust the 
Facility and their respective systems and controls in order to implement the Operating Procedures. 
If such integration or adjustments are not reasonably practicable or would violate the terms and 
conditions of the Agreement, the Parties shall meet and confer and use commercially reasonable 
efforts to make reasonable amendments to the Agreement, including these Operating Procedures, 
in order to integrate such systems and controls. 

I. Forecasting 

A. Supplier will provide to Buyer an Availability Notice in accordance with Section 14.2 of 
the Agreement, and which incorporates the following information: 
1) Supplier’s Generating Facility availability on an hourly basis; 
2) Supplier’s optimal charging schedule, including charging window and hourly 

charging rate; 
3) hourly maximum charging rate availability of the Storage Facility; 
4) hourly minimum charging rate availability of the Storage Facility; and 
5) current status of the Storage Facility, expressed as a percentage of total availability of 

the Storage Facility for discharge or state of charge. 

B. Planned Outages and forced outages notifications and scheduling shall be via the 
Availability Notice. Additionally, in the event of a forced outage, Supplier shall notify the 
Buyer’s Operating Representative of such forced outage and expected date and time for 
return to service. 

C. Supplier shall reasonably cooperate with Buyer and Buyer’s Operating Representative to 
provide data for Buyer’s AGC signals for the Generating Facility and the Storage Facility. 

D. Supplier shall use commercially reasonable efforts to support Buyer’s market bidding and 
dispatch strategy, including adding additional required equipment, generating requested 
data points, assisting in programming efforts, and making adjustments to the Facility to 
allow it to better receive and follow AGC signals. Notwithstanding the foregoing and 
subject to the terms and conditions of the Agreement, Supplier shall strictly adhere to 
Buyer’s Charging Notices and Discharging Notices. 

II. Charging Notices and Discharging Notices 

A. Buyer’s Energy Management System shall provide separate AGC dispatch signals for the 
Generating Facility and the Storage Facility. Buyer shall update the AGC signal every 

24-1 
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five (5) minutes. If Buyer fails to update the AGC signal for either the Generating Facility 
or the Storage Facility, the Generating Facility or the Storage Facility, as applicable, shall 
continue to dispatch in accordance with the latest AGC signal received. 

B. A Discharging Notice will be delivered to Supplier in conjunction with each Charging 
Notice. 

C. Buyer will provide to Supplier, per the WECC pre-scheduling calendar, a forecasted 
Charging Notice and Discharging Notice. The Charging Notice and Discharging Notice will 
incorporate Supplier’s solar resource availability per Supplier’s 7-day hourly rolling 
forecast. 

D. For the Charging Notices, Buyer shall provide Supplier with the following information: 
1) the hours in which Supplier shall charge the Storage Facility; 
2) the energy in each hour Supplier shall charge the Storage Facility; and 
3) whenever feasible, Buyer will utilize Supplier’s provided optimal charging window 

identified in section I.A.2. 

E. For the Charging Notices, Buyer may request charging from any other source besides the 
Generating Facility, subject to Supplier’s consent not to be unreasonably withheld, 
conditioned or delayed.  

F. For the Discharging Notices, Buyer shall provide Supplier with the following information: 
1) the hours in which Supplier shall discharge the Storage Facility; and 
2) the energy to be discharged from the Storage Facility in each hour. 

G. Buyer’s Energy Management System will provide AGC signals identifying when Buyer is 
economically curtailing Energy deliveries from the Generating Facility. This AGC signal 
will indicate that Buyer is requesting less output than the Generating Facility otherwise has 
been forecasted to generate and deliver. 

H.  For any curtailments pursuant to Sections 10.1 or 10.2 of the Agreement, Balancing 
Authority Area Operator will manually adjust the Delivery Point setpoint to the required 
curtailment value. Such adjustments from the Balancing Authority Area Operator may also 
be communicated to Supplier verbally or in writing, particularly in the event of 
Transmission System issues that require Facility curtailment until such issues are resolved. 
Delivery Point setpoint will override AGC commands issued to the Generating Facility and 
the Storage Facility.  

I. Buyer and Supplier shall review Buyer’s dispatch strategy on a quarterly basis. 

III. Modifications to the Charging and Discharging Notices 

A. On the day of operation, to the degree that it is technically feasible, Buyer reserves the right 
to make adjustments to its Charging Notices and Discharging Notices. To this end, Supplier 
will provide to Buyer real-time software application(s) which allow(s) Buyer to access the 
Stored Energy Level status of the Storage Facility, as well as the current forecasts of PV 
generation from the Generating Facility. 
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B. To make intraday adjustments on the day of operation, Buyer will communicate with 
Supplier in a manner that is mutually agreeable to both Buyer and Supplier. Such 
communications may be made telephonically with Supplier to verbally request adjustments 
to the charge or discharge status of the Storage Facility, including the rate of charge or 
discharge of the Storage Facility. 

C. Supplier will communicate with Buyer, utilizing the manner of communication mutually 
agreed upon above, whether Buyer’s requested adjustment to the charge or discharge 
schedule contained in Buyer’s Charging Notice and Discharging Notice is feasible, both in 
terms of the hour(s) requested, as well as the rate of charge or discharge requested. Should 
Buyer’s requested adjustment to the charge or discharge schedule be infeasible, due to the 
current charged or discharged status of the Storage Facility, Buyer and Supplier shall 
mutually agree to: 
1) an alternate adjustment to the charge or discharge schedule, which adjustment is 

technically feasible given the Stored Energy Level or discharge of the Storage 
Facility; or 

2) reject Buyer’s adjustment to the charge or discharge schedule, and resume Buyer’s 
original charge or discharge schedule as specified in Buyer’s Charging Notice and 
Discharging Notice; and 

3) any adjustments necessary to future charge or discharge schedules contained in 
Buyer’s Charging Notices and Discharging Notices which will be rendered infeasible 
due to Buyer’s requested adjustment to the charge or discharge schedules on the day 
of operation. 

IV. Delivery 

Supplier will deliver the Discharging Energy to the Delivery Point in a real-time response 
to: 
1) in the primary instance, with a real-time dispatch command per section III above; or 
2) an automated, scheduled Discharge Notice per section II.E above as a backup. 

The total Discharging Energy in real-time will be limited to the Stored Energy Level (less 
any losses to deliver such stored energy to the Delivery Point) and to the available power 
rating of the Generating Facility and contractual limits under the Agreement. 

V. Measurement and Verification  

A. “Equivalent Cycles” or “Equivalent Full Cycles” shall occur at the point at which, during 
any discrete period of time, the measured aggregate energy throughput (charge and 
discharge) of the Storage Facility during such period of time equals contracted aggregate 
throughput (charge and discharge) capacity of the Storage Facility during such time. 

B. Supplier will push real-time Storage Facility data to Buyer’s equipment for Buyer to view 
Supplier’s energy management system and data historian that will monitor the Storage 
Facility’s state of health metrics as well as usage metrics such as Equivalent Cycles to date. 
In accordance to Exhibit 1, Buyer will be allowed to use 365 Equivalent Cycles per Contract 
Year with a maximum of two Equivalent Cycles per day. Buyer will be able to monitor the 
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number of Equivalent Cycles that have occurred over the life of the Storage Facility on a 
real-time basis. As soon as the Storage Facility meets the Equivalent Cycle limit, Supplier 
will no longer be able to execute Charge Notices or Discharging Notices for that Contract 
Year. 

VI. Scheduling Reports 

Supplier will send out a daily report to Buyer so they may transmit to other parties. The report will 
include, at a minimum, the following day’s Charging Notice and Discharging Notice as well as 
forecasted Energy generation from the Generating Facility, including the forecasted Net Energy 
of the Generating Facility to be delivered to the Delivery Point in so much as it is reduced by 
Charging Energy sent to the Storage Facility. 

VII. Operating Parameters 

# OPERATING PARAMETER VALUES NOTES 
1 Charging Method Constant Power (CP)-

Constant Voltage (CV) 
2 Discharging Method Constant Power (CP) 
3 Maximum CP-rate for charging and 

discharging the Storage Facility 

500 MW Measured at the Storage 
Facility Metering Point 

5 Charging Source Generating Facility and, 
subject to the 
requirements of Section 
3.4.6.2, other sources 

6 Maximum Annual Average State of 
Charge (SOC) 

45% 

7 Operational State of Charge (SOC) 
Limits 

0%-100% or as per 
manufacturer 
recommendation 

As defined in the EMS 

8 Maximum Number of Equivalent Full 
Cycles per Contract Year 

365 
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9 Delivery Point Maximum Amount 500 MW 

10 Maximum Cumulative Discharging 
Energy per Contract Year 

730,000 MWh 

11 Maximum Cumulative Discharging 
Energy per  day 

Storage Contract Capacity 
(MW) of the Storage 
Facility for the given 
Contract Year * 4 * 2

 e.g., 200 MW * 4 * 2= 
1600 MWh. Allows 
potential for two 
Equivalent Cycles in a day 
yet average one 
Equivalent Cycle per day 
per condition #8 above 

12 Specified Charge/Discharge Ramp 
Rate for Roundtrip Efficiency Test 
Only 

500 MW/min This is a specific ramp rate 
that is only used during a 
Round Trip Efficiency 
Test. It may or may not be 
the same ramp rate that 
AGC uses during normal 
operation. 

Specified Rest Period for Storage 
Facility for Roundtrip Efficiency Test 
Only 

2 hours This is a specific rest 
period that is only used 
during a Round Trip 
Efficiency Test. 

Minimum State of Charge for 
Roundtrip Efficiency Test Only 

0 % or as per 
manufacturer 
recommendation 

This is a specific State of 
Charge that is only used 
during a Round Trip 
Efficiency Test. 

VIII. Key Personnel Lists 

Supplier shall provide Buyer with a list of key personnel. The key personnel list shall include, but 
not be limited to, positions such as Plant Manager, Operations Supervisor, Control Room 
Operators, Safety Officer, and Environmental Compliance Officer. This list should be reviewed 
and updated annually by Supplier to account for any changes in staffing, and any modifications 
made must be communicated promptly to Buyer and any other relevant parties. 

IX.   Record Keeping 

All operational, maintenance, safety, and environmental records must be diligently documented 
and stored by Supplier in a secure and easily accessible manner. These records shall include, but 
not be limited to, daily operation logs, equipment maintenance records, safety inspection reports, 
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environmental compliance documentation, and any incident reports. Records must be retained by 
Supplier for a minimum of five (5) years, and a systematic record archiving process should be 
implemented to ensure efficient retrieval when needed 
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Upon no less than ten (10) Business Days prior notice to Buyer, Supplier shall schedule 
and complete a Storage Capacity Test prior to the Commercial Operation Date. Such initial Storage 
Capacity Test shall adjust the Storage Contract Capacity based on the actual capacity of the Storage 
Facility for the first Contract Year. 

Thereafter, at least once per Contract Year within the first quarter of each Contract Year, 
upon no less than ten (10) Business Days prior notice to Buyer, Supplier shall schedule and 
complete a Storage Capacity Test. In addition, Buyer shall have the right to require a retest of the 
Storage Capacity Test at any time upon five (5) days prior written notice to Supplier if Buyer 
reasonably believes that the Storage Capacity has varied materially from the results of the most 
recent tests. Supplier shall have the right to run a retest of the Storage Capacity Test at any time 
upon five (5) days prior written notice to Buyer (or any shorter period reasonably acceptable to 
Buyer consistent with Good Utility Practice). 

No later than five (5) days following any Storage Capacity Test, Supplier shall submit a 
testing report detailing results and findings of the test. The report shall include Meter readings 
and plant log sheets verifying the operating conditions and output of the Storage Facility. The 
actual capacity determined pursuant to a Storage Capacity Test shall become the new Storage 
Contract Capacity at the beginning of the day following the completion of the test for all 
purposes under this Agreement. 

Supplier will perform a Storage Capacity Test generally in the following manner and 
utilizing the following steps: 

1) Supplier may conduct any pre-capacity test activities required or recommended by the 
Storage Facility equipment suppliers, including charging or discharging the Storage 
Facility, prior to commencing step 2 below; 

2) Supplier will fully charge the Storage Facility so that it is in a state that it is made 
commonly and typically available to Buyer as fully charged and dispatchable; 

3) Supplier will discharge the Storage Facility at full capacity, over a duration of four (4) 
consecutive hours; 

4) Supplier will add the quantity of MWh produced by the Storage Facility during the four 
(4) consecutive hours to produce a sum quantity of MWh for the four (4) hour full 
discharge of the Storage Facility; 

5) Supplier will divide the sum quantity of MWh produced over the four (4) hour full 
discharge of the Storage Facility by a factor of four (4), to produce a value that will 
become the Storage Contract Capacity for the Contract Year. 

Example: 
Hour 1 Discharge = 25 MWh 
Hour 2 Discharge = 25 MWh 
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STORAGE CAPACITY TESTS 

Hour 3 Discharge = 25 MWh 
Hour 4 Discharge = 25 MWh 
25 + 25 + 25 + 25 = 100 MWh 
100 MWh/4 hours = 25 MW 
Storage Contract Capacity = 25 MW 
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1. Availability Test; Monthly Storage Availability 

Test procedures for the Availability Test and calculation of the Monthly Storage Availability of 
the Storage Facility to be provided by Supplier, subject to Buyer’s approval. 

Storage Capacity at Delivery Pointm = the Storage Capacity at Delivery Point as adjusted 
from time to time in accordance with Section 3.4.7, 
multiplied by four then multiplied by the number of 
days in Monthm (in MWh). 

Monthly Storage Availability = (Storage Capacity at Delivery Pointm) -–(Undischarged Energym) 
(Storage Capacity at Delivery Point) 

2. Availability Liquidated Damages 

The Availability Liquidated Damages in Summer Month (m) in which the Monthly Storage 
Availability is less than the Guaranteed Storage Availability shall be calculated as follows: 

Availability Liquidated Damagesm = .98 * Undischarged Energy Pricem * Undischarged Energym 

Where: 
Availability Liquidated 
Damagesm = Availability Liquidated Damages in Summer Month 

m (in $) 

Undischarged Energy Pricem = Average On-Peak Mead (in $/MWh) 

Undischarged Energym = The total amount (in MWh) of Discharging Energy 
in Summer Month m excluding Excused Products 
that Buyer could have scheduled and received at the 
Delivery Point pursuant to Section 14.3 from the 
Storage Facility but was unable to schedule and 
receive because the Storage Facility was out of 
service, in whole or in part, or otherwise not 
performing in accordance with the operational 
requirements specified in Exhibits 1 and 24, such 
amount of Discharging Energy to be reasonably 
determined by Supplier (i) during the period the 
Storage Facility was out of service, in whole or in 
part, or otherwise not performing in accordance 
with the operational requirements specified in 
Exhibit 1 and (ii) consistent with the Operating 
Procedures and operational requirements specified 
in Exhibit 1. 
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1.1. SCOPE OF THIS ARTICLE 

This Exhibit applies to Supplier and its personnel and subcontractors that provide hardware, 
software, or services to Buyer that may impact the confidentiality, integrity, or availability of 
Buyer’s networks, systems, software, Data, or Confidential Information for the term of this 
Agreement. 

1.2. DEFINITIONS 

1.2.1. “BES Cyber System Information” or “BCSI” shall mean information concerning 
CIPS Covered Assets that: (i) relates to the production, generation or transmission of 
energy; (ii) could be useful to a person planning an attack on critical infrastructure; 
and (iii) provides strategic information beyond the geographic location of the critical 
asset, and which is identified as BCSI by Buyer. 

1.2.2. “CIPS Covered Assets” shall mean any assets identified by Buyer as “BES assets,” 
“BES cyber assets,” “BES cyber systems,” “protected cyber assets,” “electronic 
access control or monitoring systems,” “electronic access points,” or, “physical 
access control systems,” as those terms are defined in the North American Electric 
Reliability Corporation (NERC) Glossary of Terms. 

1.2.3. “BES” shall mean the “Bulk Electric System” as defined by NERC. 

1.2.4. “Confidential Information” shall mean: (i) proprietary information of Buyer; (ii) 
information marked or designated by Buyer as confidential, sensitive, or internal; 
(iii) BCSI of Buyer; (iv) information, whether or not in written form and whether 
or not designated as confidential, which is known to Supplier as being treated by 
Buyer as confidential; (v) information provided to Buyer that Buyer is obligated to 
keep confidential (including but not limited to information that identifies an 
individual or customer of Buyer, such as customer account numbers, customer 
addresses, customer energy usage information, credit or bank account numbers, 
social security numbers, passport or driver’s license numbers, whether or not such 
information is publicly available); and (vi) information developed by Supplier in 
connection with the performance of this Agreement. 

1.2.5. “Data” shall mean any information, formulae, algorithms, or other content that 
Buyer or Buyer’s employees, agents and end users upload, create or modify using 
any software provided pursuant to this Agreement. Data also includes user 
identification information and metadata which may contain Data or from which 
Buyer’s Data may be ascertainable. 

1.2.6. “Security Incident” shall mean any circumstance when (i) Supplier knows or 
reasonably believes that the confidentiality, integrity, or availability of any Buyer 
Data has been adversely impacted, including but not limited to, incidents where 
Buyer Data has been damaged, lost, corrupted, destroyed, or accessed, acquired, 
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modified, used, or obtained by any unauthorized person, by any person in an 
unauthorized manner, or for an unauthorized purpose; (ii) Supplier or Buyer knows 
or reasonably believes that an act or omission has adversely impacted the 
cybersecurity of the products or Facility, or the supply chain of products and 
equipment by Supplier or by the existence or discovery of active or latent risk which 
adversely impacts the physical, technical, administrative, or organizational 
safeguards protecting Supplier's systems or Buyer's systems holding Buyer Data; 
or (iii) Supplier or Buyer receives any complaint, notice, or communication for an 
active or latent risk which relates directly or indirectly to (a) Supplier’s handling of 
Buyer Data or Supplier's compliance with the data safeguards in this Agreement or 
applicable Law in connection with Buyer Data or (b) the cybersecurity of the 
equipment or Facility, or the supply chain of equipment, provided by Supplier. 

1.2.7. “Sensitive Personnel” shall mean all employees, agents or subcontractors of 
Supplier who may have authorized unescorted physical access or authorized cyber 
access to Buyer’s CIPS Covered Assets. 

1.3. CYBER SECURITY CONTROLS 

1.3.1. Supplier shall have and maintain security controls to protect Buyer’s networks, 
systems, software, Confidential Information, and Data that are no less rigorous than 
the latest published version of ISO/IEC 27001 – Information Security Management 
Systems–Requirements, and ISO/IEC 27002 – Code of Practice for International 
Security Management 

1.3.2. Supplier agrees to disclose to Buyer known security vulnerabilities in hardware, 
software, and services provided under this Agreement in a timely manner. 

1.3.3. Supplier warrants that the hardware, software, and patches provided under this 
Agreement, will not contain malicious code or any unwanted or unexpected 
features. Supplier agrees to provide a method to verify the integrity and 
authenticity of all software and patches provided by Supplier.  

1.3.4. If Supplier will have remote access to Buyer systems or networks, Supplier shall 
follow all applicable Buyer requirements for Supplier-initiated interactive remote 
access and system-to-system remote access with Supplier. To the extent Supplier’s 
personnel will have interactive remote access to Buyer’s networks, systems or 
applications, Supplier’s personnel will use multi-factor authentication provided by 
Buyer. Authentication tokens and passwords must not be shared. Upon either (i) 
personnel termination actions or (ii) changes in the status of personnel which 
removes their need for remote access, Supplier shall report such termination or 
change in status to Buyer’s Service Desk by telephone and email as soon as 
practicable and no later than close of the same Business Day. In the case of 
Sensitive Personnel and/or involuntary termination, notification must be 
immediate.  In all other cases, notification must be within one (1) Business Day. 

1.3.5. Supplier shall ensure that email from Supplier and any services provided under this 
Agreement: 
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1.3.5.1. Originates from a domain or domains with a published Domain-based 
Message Authentication, Reporting and Conformance (“DMARC”) 
policy of “reject” and with a published Sender Policy Framework policy 
consisting of valid senders and a “fail” directive (-all). If the optional 
DMARC “pct” directive is used, “pct” must be set to “100”; 

1.3.5.2. Passes a DMARC authentication check; 

1.3.5.3. Utilizes a DomainKeys Identified Mail (DKIM) 2048 bit key; and,  

1.3.5.4. Supports Transport Layer Security (TLS). 

1.3.6. Supplier shall encrypt and sign file transfers to or from Buyer via Gnu Privacy 
Guard (GPG), Pretty Good Privacy (PGP), or other mutually agreeable payload 
encryption solution. Encryption shall utilize National Institute of Standards and 
Technologies-approved algorithms, key lengths and cryptoperiods, with a two (2)-
year key lifetime or other mutually agreeable payload encryption solution. 

1.3.7. Supplier shall utilize physical or virtual token-based multi-factor authentication 
compliant with National Institute of Standards and Technologies Authentication 
Assurance Level 2 or higher for remote access into Supplier networks and external 
access to Supplier email. Authenticators classified as Restricted by National 
Institute of Standards and Technologies guidance, such as short message service 
text messages or email, are prohibited. 

1.3.8. If Supplier requires receipt and retention of Buyer Data during the Term of the 
Agreement and in accordance with the scope of the Agreement, Supplier shall 
follow all applicable Buyer requirements for storage, transfer, disposition and 
access of Buyer Data as set forth in this Agreement or in any agreement entered 
into between the Parties pursuant to this Agreement, including but not limited to: 

1.3.8.1. Supplier requests for Buyer Data shall be limited solely to the extent 
necessary to perform Supplier’s work, services or obligations to Buyer 
under the scope of this Agreement and shall be subject to Buyer approval 
of transfer and storage implementations. 

1.3.8.2. Supplier shall permanently delete Buyer Data in temporary transfer 
locations as soon as Supplier moves such data to a storage location. 

1.3.8.3. Supplier shall restrict access to Buyer Data to solely necessary Supplier 
personnel and in accordance with the scope of this Agreement. 

1.3.8.4. Supplier shall delete or return Buyer Data to Buyer during the Term when 
retention of such Buyer Data is no longer necessary to fulfillment of 
obligations under this Agreement. 
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1.3.9. If Supplier’s scope under this Agreement includes an application programming 
interface, Supplier shall provide to Buyer a specification for its interface aligned to 
the latest version available from the OpenAPI Initiative or mutually-agreed 
equivalent. 

1.4. OVERSIGHT OF COMPLIANCE 

As evidence of compliance, Supplier shall either: 

1.4.1. If this Agreement includes hosted or cloud services, Supplier shall provide annually 
to Buyer a Statement on Standards for Attestation Engagements (SSAE) Service 
Organization Control (SOC) 2 Type II audit covering the scope of this Agreement 
and pertaining directly to Supplier. 

1.4.2. If this Agreement does not include hosted or cloud services, Supplier shall either: 

1.4.2.1. Annually provide a copy of ISO 27001 certification covering the scope of 
this Agreement and pertaining directly to Supplier; or, 

1.4.2.2. Annually provide a copy of a third-party audit covering the security 
controls relevant to hardware, software, or services provided under this 
Agreement and pertaining directly to Supplier. Audit results and 
Supplier’s plan to correct any negative findings must also be made 
available to Buyer; or, 

1.4.2.3. Allow Buyer to conduct an assessment, audit, examination, or review of 
Supplier’s security controls to confirm Supplier’s adherence to the terms 
of this Article, as well as any applicable laws, regulations, and industry 
standards, not more than once per year or upon notification of any 
Security Incident or complaint regarding Supplier’s privacy and security 
practices. Buyer may elect to obtain the services of a mutually-agreeable 
third party to conduct this assessment, audit, examination, or review on 
behalf of Buyer. Buyer shall give Supplier no less than thirty (30) 
calendar days’ notice of its intent to conduct such assessment, audit, 
examination, or review. As part of this assessment, audit, examination, 
or review, Buyer may review all controls in Supplier’s physical and/or 
technical environment in relation to all Confidential Information being 
handled and/or hardware, software, or services being provided pursuant 
to this Agreement. Supplier shall fully cooperate with such assessment by 
providing access to knowledgeable personnel, physical premises, 
documentation, infrastructure, application software, and systems relevant 
to the provision of hardware, software, or services under this Agreement.   

1.5. SECURITY INCIDENT PROCEDURES; EQUITABLE RELIEF 

In the event of a Supplier, or subcontractor Security Incident affecting Buyer, Buyer’s networks, 
systems, software, Data, or Buyer’s Confidential Information, 
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1.5.1.  Supplier shall: 

1.5.1.1. Notify Buyer of the Security Incident as soon as practicable, but no later 
than 48 hours after Supplier becomes aware of it, to 515-281-2967 and 
GlobalSecurityOperations@brkenergy.com; and 

1.5.1.2. Provide Buyer with the name, phone number, and email for the Supplier 
personnel who shall serve as Supplier’s primary security contact and shall 
be available to assist Buyer with Security Incident management, response, 
and recovery associated with the Security Incident. 

1.5.2. Immediately following Supplier’s notification to Buyer of a Security Incident, the 
Parties shall coordinate with each other to investigate such Security Incident. 
Supplier agrees to coordinate with Buyer in Buyer’s handling of the matter, 
including: (i) assisting with any investigation and (ii) making available all relevant 
records and other materials required to comply with applicable law, regulation, 
industry standards, or otherwise reasonably required by Buyer. 

1.5.3. Supplier shall use best efforts to immediately remedy any Security Incident and 
prevent any further or recurrent Security Incident at Supplier’s expense in 
accordance with applicable privacy laws, regulations, and standards. Supplier shall 
reimburse Buyer for actual reasonable costs incurred by Buyer in responding to, 
and mitigating damages caused by, any Security Incident, including all costs of 
notice and/or remediation pursuant to this section. 

1.5.4. Supplier shall fully cooperate at its own expense with Buyer in any litigation or 
other formal action deemed reasonably necessary by Buyer to protect its rights 
relating to the use, disclosure, protection, and maintenance of its Confidential 
Information and Data. 

1.5.5. Supplier acknowledges that any breach of Supplier’s obligations set forth in this 
Article may cause Buyer substantial irreparable harm for which monetary damages 
would not be adequate compensation and agrees that, in the event of such a breach 
or threatened breach, Buyer is entitled to seek equitable relief, including a 
restraining order, injunctive relief, specific performance and any other relief that 
may be available from any court, in addition to any other remedy to which Buyer 
may be entitled at law or in equity. Such remedies shall not be deemed to be 
exclusive but shall be in addition to all other available remedies at law or in equity, 
subject to any express exclusions or limitations in this Agreement to the contrary. 

1.6. OBLIGATIONS ON TERMINATION AND TERMINATION ASSISTANCE 

In addition to any other obligations that arise on termination or expiration of this Agreement, the 
Parties agree that, on any expiration or termination of this Agreement, upon completion of the 
delivery of the products and services to be provided under this Agreement, or at any time upon 
Buyer’s request, regardless of the circumstance: 
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1.6.1. Supplier shall immediately surrender to Buyer all access cards, security passes, 
passwords and other such devices granting access to any Work Site or to Buyer 
networks or computer systems; and 

1.6.1.1. If Supplier has access to Buyer facilities or systems, Supplier shall 
immediately surrender to Buyer all access cards, security passes, 
passwords and other such devices granting access to any Work Site or to 
Buyer networks or computer systems; and 

1.6.1.2. If Supplier has Buyer Data, Supplier shall return any Buyer Data that is in 
its care, custody or control to Buyer in the format requested by Buyer and 
Supplier shall, within 14 days of receiving Buyer’s written confirmation 
that it can read the Data provided by Supplier, (1) permanently delete any 
copies of the Data in Supplier’s care, custody or control and (2) send 
Buyer written confirmation that data has been deleted. 

1.6.1.3. If Supplier has Buyer hardware or removable media, Supplier will return 
to Buyer all hardware and removable media provided by Buyer that 
contains Buyer Data. Buyer Data in such returned hardware and 
removable media may not be removed or altered in any way. The 
hardware should be physically sealed and returned via a bonded courier 
or as otherwise directed by Buyer. If the hardware or removable media 
containing Buyer Data is owned by Supplier or a third-party, a written 
statement detailing the destruction method used and the data sets 
involved, the date of destruction and the entity or individual who 
performed the destruction will be sent to a designated Buyer security 
representative within fifteen (15) calendar days after completion of the 
delivery of the products and services to be provided under this Agreement, 
or at any time upon Buyer’s request. Supplier’s destruction or erasure of 
Buyer Data pursuant to this Exhibit must be in compliance with NIST or 
ISO Standards. 

1.6.2. Prior to the expected expiration or termination of this Agreement (or any agreement 
entered into between the Parties pursuant to this Agreement) by either Party for any 
reason, or prior to the expected expiration or termination of this Agreement for any 
reason, including a default under this Agreement (or any other agreement entered 
into between the Parties pursuant to this Agreement), Supplier agrees to provide 
Buyer with the reasonable assistance services requested by Buyer.  These services 
will include, at a minimum, converting data, providing parallel services until Buyer 
has transitioned to a new system, providing on-site technical support, cooperating 
with Buyer or its designated vendor in developing required interfaces, and such 
other assistance services as shall be necessary or appropriate to facilitate, without 
material or extended interruption to the services provided under this Agreement, 
the orderly transition of such services to Buyer or its new provider of services. The 
Parties agree that assistance services may extend beyond the Term as reasonably 
required by Buyer. 
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EXHIBIT 28 

STORAGE ROUND TRIP EFFICIENCY GUARANTEE 

REN-18-SOS(a) 
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A. Storage Round Trip Efficiency Test. 

1. Testing Prior to Commercial Operation Date. Upon no less than ten (10) Business 
Days prior notice to Buyer, and at any time prior to the Commercial Operation Date, Supplier shall 
schedule and complete a Storage Round Trip Efficiency Test to verify that the Storage Facility can 
satisfy the Storage Round Trip Efficiency Guarantee. The “Round Trip Efficiency, measured as a 
percentage, is a ratio of the Energy charged to the battery to the Energy discharged from the battery 
measured at the Storage Facility Metering Point. It represents the AC-AC (or DC-DC for DC-
coupled Storage Facility, as applicable) efficiency of the Storage Facility including losses from 
self-discharge and other electrical losses. 

2. Testing after Commercial Operation Date. At least once per Contract Year (starting 
after the first Contract Year) at such time during the Contract Year as the Parties may mutually 
agree, Supplier shall schedule and complete a Storage Round Trip Efficiency Test. Supplier shall 
coordinate with Buyer to identify a mutually agreeable time for each Storage Round Trip 
Efficiency Test. In each Contract Year, Supplier shall have the right to run up to four (4) additional 
Storage Round Trip Efficiency Tests at any time upon five (5) days prior written notice to Buyer 
(or any shorter period reasonably acceptable to Buyer consistent with Good Utility Practice). In 
addition, Buyer shall have the right to require an additional Storage Round Trip Efficiency Test at 
any time upon five (5) days prior written notice to Supplier if Buyer reasonably believes that the 
Storage Round Trip Efficiency has varied materially from the results of the most recent Storage 
Round Trip Efficiency Test. For the avoidance of doubt, any additional Storage Round Trip 
Efficiency Test performed pursuant to the immediately preceding two sentences shall be 
considered a Storage Round Trip Efficiency Test for purposes of this Exhibit 28.  If Supplier runs 
three (3) additional Storage Round Trip Efficiency Test (whether requested by Supplier or Buyer) 
within a rolling three (3) year period, then promptly after the third such additional Storage Round 
Trip Efficiency Test Supplier shall: (i) deliver to Buyer a written plan on the maintenance or 
improvements that it will make with respect to the Storage Facility to ensure that the fourth Storage 
Round Trip Efficiency Test is passed at the Storage Round Trip Efficiency Guarantee, which plan 
shall be subject to Buyer’s reasonable approval and (ii) thereafter promptly implement the 
approved plan. Notwithstanding anything to the contrary contained in this Exhibit 28, in no event 
shall Storage Round Trip Efficiency Tests be performed more frequently than monthly.   

3. Witnessing Test; Costs and Expenses. Buyer shall have the right to send one or 
more representative(s) to witness all Storage Round Trip Efficiency Tests. Buyer shall be 
responsible for all costs and expenses payable or reimbursable to its representative(s) witnessing 
any Storage Round Trip Efficiency Test. All other costs of any Storage Round Trip Efficiency 
Test shall be borne by Supplier (other than (i) any Charging Energy required to perform such 
Storage Round Trip Efficiency Test and (ii) any third party costs incurred by Supplier for any 
Storage Round Trip Efficiency Test required by Buyer, unless such Storage Round Trip Efficiency 
Test shall result in the Storage Round Trip Efficiency being less than the Storage Round Trip 
Efficiency established by the immediately preceding Storage Round Trip Efficiency Test, in which 
case Supplier shall be responsible for such costs).  

4. Test Results. No later than five (5) days following any Storage Round Trip 
Efficiency Test, whether successfully passed or failed, Supplier shall deliver a testing report to 
Buyer detailing results and findings of the Storage Round Trip Efficiency Test (the “Storage 
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Round Trip Efficiency Testing Report”), including screen shots of the Storage Facility’s SCADA 
Storage Facility Metering Point data showing Charging Energy and Discharging Energy during 
the Storage Round Trip Efficiency Test and other reasonable supporting data. The Storage Round 
Trip Efficiency Testing Report shall include meter readings and plant log sheets verifying the 
operating conditions and output of the Storage Facility. 

5. Storage Round Trip Efficiency Damages. If Storage Round Trip Efficiency 
determined as a result of the Storage Round Trip Efficiency Test (“Actual RTE”) is less than 
Storage Round Trip Efficiency Guarantee (“Guaranteed RTE”), then Supplier shall be liable to 
pay Buyer liquidated damages (“Storage Round Trip Efficiency Damages”) calculated as provided 
below, provided that Supplier shall not be liable for Storage Round Trip Efficiency Damages if 
within thirty (30) days following such failed Storage Round Trip Efficiency Test Supplier is able 
to conduct a Storage Round Trip Efficiency Test which verifies that the Storage Facility satisfies 
the Storage Round Trip Efficiency Guarantee. The Storage Round Trip Efficiency Damages shall 
equal the hourly product of: 

(a) Positive value of (1 - Guaranteed RTE / Actual RTE); where Actual RTE is 
less than Guaranteed RTE; where Actual RTE = EnergyOUT / EnergyIN (both 
defined below); 

(b) the Average On-Peak Mead; and 
(c) the actual Discharging Energy. 

A Storage Round Trip Efficiency will be considered remedied after a successful re-test. Liquidated 
damages shall accrue from the day following date of Round Trip Efficiency Test and continuing 
until successful re-test. 

Below is an example scenario and calculation for hourly Storage Round Trip Efficiency 
Damages: 

a) Actual RTE is 80%; Guaranteed RTE is 85%; (1 – 0.85 / 0.80, or 0.0625, 
b) Applicable Average On-Peak Mead is $50/MWh, and 
c) Discharging Energy is 50 MWhs 

Storage Round Trip Efficiency Damages = 0.0625 * $50 * 50 MWhs = $156.25 

6. Invoicing. If Storage Round Trip Efficiency determined as a result of the Storage 
Round Trip Efficiency Test is less than Storage Round Trip Efficiency Guarantee, then within 
thirty (30) days after receipt by Buyer of the Storage Round Trip Efficiency Testing Report, 
including reasonable supporting data, Buyer shall deliver to Supplier an invoice showing Buyer’s 
computation of the Storage Round Trip Efficiency Damages calculated pursuant to Section A.5 of 
this Exhibit 28. Thereafter, Buyer shall deliver to Supplier an invoice showing Buyer’s 
computation of the Storage Round Trip Efficiency Damages calculated pursuant to Section A.5 of 
this Exhibit 28 for each subsequent month until there is a successful Storage Round Trip Efficiency 
Test in accordance with this Exhibit 28. Within ten (10) Business Days of receipt of the invoice, 
Supplier shall pay to Buyer, by wire transfer of immediately available funds to an account specified 
in writing by Buyer or by any other means agreed to by the Parties in writing from time to time, 
the amount set forth as due in such invoice. Any Storage Round Trip Efficiency Damages not paid 
by Supplier when due under this Section A.6 will bear interest calculated pursuant to Section 7.3 
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of the Agreement from the date due until but not including the date paid. Buyer reserves its right 
pursuant to Sections 7.2.3 and 7.5 of the Agreement to set off any amounts owed by Supplier 
hereunder against any amounts owed by Buyer to Supplier under this Agreement. The dispute 
provisions of Article 21 shall apply with respect to any dispute between the Parties with respect to 
the Storage Round Trip Efficiency Testing Report or Buyer’s invoice of Storage Round Trip 
Efficiency Damages. 

B. Storage Round Trip Efficiency Test Procedures. 

Supplier will perform each Storage Round Trip Efficiency Test in the following manner 
and utilizing the following steps: 

1. Supplier may conduct any pre-capacity test activities required or recommended by the 
Storage Facility equipment suppliers, including charging or discharging the Storage 
Facility, prior to commencing step 2 below. During commissioning or re-commissioning 
after repairs, Supplier to complete any battery balancing activities recommended by the 
Storage Facility equipment suppliers prior to commencing step 2 below. 

2. Supplier will fully discharge the Storage Facility to the minimum recommended state of 
charge. This is dependent upon the Storage Facility equipment manufacturer 
specifications, but typically when the state of charge is at 0% as registered in the SCADA.  

3. Select appropriate operating mode.  

4. Set the Storage Facility ramp rate parameter to the value specified in the applicable 
Operating Procedures. 

5. Charge the Storage Facility to the maximum state of charge. This is dependent on the 
Storage Facility equipment manufacturer specifications but typically when the state of 
charge is at 100% as registered in the SCADA. Complete the specified Storage Facility 
rest period in accordance with the applicable Operating Procedures, if applicable, based on 
the Storage Facility equipment manufacturer specifications. 

6. Review the Storage Facility Metering Point data, and determine and record the 
“EnergyIN”, which is the amount of energy used to charge the Storage Facility from 
minimum state of charge to maximum state of charge. 

7. Discharge the Storage Facility according to the Storage Capacity Test procedures at the 
higher of the full capacity or the Storage Contract Capacity for the full four (4) hours. Do 
not cease discharging at four (4) hours, but instead discharge shall be stopped based upon 
the lower of (a) the minimum state of charge specified in the applicable Operating 
Procedures and (b) any of the following conditions: a critically low state of charge, power 
foldbacks, or other safety and system stability reasons.  

8. Complete the Storage Facility rest period as provided in the applicable Operating 
Procedures, if applicable, based on equipment manufacturer specifications. 
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9. Review the Storage Facility Metering Point data, and determine and record the 
“EnergyOUT”, which is the amount of energy used to discharge the Storage Facility from 
maximum state of charge to minimum state of charge. 

10. If the Storage Facility will not follow a Discharging Notice within the rest period as 
specified in the applicable Operating Procedures, then Supplier shall return the state of 
charge to within the range specified by the Storage Facility equipment manufacturer for 
standby operations. 
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Summary of Nevada Administrative Codes applicable to Sleepy Orange. 

NAC 704.8885 (New renewable energy contracts: Review by Commission; criteria for approval) 
and NAC 704.8887 (New renewable energy contracts: Determination of whether price for 
electricity is reasonable) requires that the Company provide specific information regarding new 
renewable energy contracts for which it is seeking approval. 

NAC 704.8885(2)(a) requires the Commission to determine the reasonableness of the price 
of electricity based on the factors set forth in NAC 704.8887, detailed in pertinent part as 
follows: 

NAC 704.8887(1) instructs the utility to calculate the price for electricity acquired 
or saved pursuant to a new long-term renewable energy contract or energy 
efficiency contract by calculating the levelized market price for the electricity. 

The project’s calculated hybrid levelized cost of energy is $89.80 per megawatt-
hour including network upgrade costs. The rate is for the purchase of energy and 
portfolio credits (“PCs”) at a blended rate, as well as the use and maintenance 
associated with the battery energy storage system. 

NAC 704.8887(2)(a) requires the Commission to address whether the new 
renewable energy contract or energy efficiency contract comports with the utility 
provider’s most recently approved plan to increase its supply of or decrease the 
demand for electricity. 

This project is being proposed as part of the Companies’ 2026 triennial integrated 
resource plan to increase its supply of electricity. 

NAC 704.8887(2)(b) addresses the reasonableness of any price indexing provisions 
set forth in the new renewable energy contract or energy efficiency contract. 

The price for renewable energy and PCs set forth in this contract is $30.90/MWh 
with no escalation for the 25-year term of the contract. 

The capacity price for the storage portion of the PPA is $12,750/MW-month with 
no escalation for the term of 20 years. 
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NAC 704.8887(2)(c) addresses whether the new renewable energy systems will 
reduce environmental costs in this State as compared to competing facilities or 
energy systems that use fossil fuels. 

The technology that the Sleepy Orange project utilizes creates zero air emissions. 
When compared to a modern gas-fired combined cycle unit, the emissions avoided 
are shown in the table below. 

Avoided Air Emissions [tons]1 

Project SO2 CO VOC NOX PM 
Sleepy Orange 2.70 6.75 0.45 22.49 11.25 
1 Avoided Emissions derived from average heat rate for a state of the art combined cycle unit. 
This is a conservative assumption as avoided emissions are likely to be from higher heat rate 
market purchases or from older, less efficient units 

The project uses de minimis amounts of water, creates no waste streams in its 
energy production and efficiently utilizes land for solar energy generation, and has 
minimal impacts on wildlife. 

NAC 704.8887(2)(d) addresses the net economic impact and all environmental 
benefits and environmental costs to this State in accordance with NAC 704.9005 to 
704.9525, inclusive, and section 7 of this regulation (measurement and verification 
protocol for all energy efficiency measures). 

According to the bidder, the net economic impact of the project includes: 

• A temporary increase in workforce during the construction phase of the 
facility of an estimated 700 positions, of which an estimated 525 positions 
will be sourced locally from Nevada at an estimated average salary of 
$135,200 annually, equaling a total estimated payroll of $70.98 million 
over one construction year; 

• A permanent long-term increase in the workforce for the operation and 
maintenance of the facility of an estimated 7 positions at an estimated 
average salary of $114,400 annually, and a total payroll of $20.02 million 
over 25 years; 

• Overall, based on information provided by the supplier, the Companies 
estimate that the investment in Nevada’s economy, due to payroll, sale taxes 
and property taxes directly associated with the Sleepy Orange project will 
have a net economic impact of more than $217.1 million. 

• The environmental benefit will be a reduction in air emissions as shown 
in the table above. 
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NAC 704.8887(2)(e) addresses any economic benefits that might incur to any 
sector of the economy of this State. 

The economic benefits of the project include increased property tax in Lyon County, 
and sales taxes from the purchase of local goods.  Other benefits include an 
increase in short-term construction employment and long-term operations 
employment. 

NAC 704.8887(2)(f) addresses the diversity of energy sources being used to 
generate electricity that is consumed in this State. 

Commission approval of the PPA will increase the diversity of energy sources used 
to generate electricity that is consumed in Nevada. The portfolio of renewable 
energy will increase with a commensurate decrease in its reliance on fossil fuel 
generation. 

NAC 704.8887(2)(g) addresses the diversity of energy suppliers generating or 
selling electricity in this State. 

Sleepy Orange Solar LLC is a direct subsidiary of Primergy Solar LLC and is 
managed exclusively by Primergy Solar Management LLC (collectively 
“Primergy”), which is a U.S.-based company, headquartered in Oakland, 
California. It is a portfolio company of Quinbrook Infrastructure Partners 
(“Quinbrook”), a specialist investment manager and asset developer. 

NAC 704.8887(2)(h) addresses the value of any price hedging or energy price 
stability associated with the new renewable energy contract or energy efficiency 
contract. 

The agreement has a market competitive starting price with no escalation over the 
term of the contract. The price is therefore known through the term of the contract 
and is not subject to fuel risk. 

NAC 704.8887(2)(i) addresses the date on which each renewable energy system is 
projected to begin commercial operation. 

The project’s commercial operation date is estimated to be May 31, 2030. 
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NAC 704.8887(2)(j) addresses whether the utility provider has any flexibility 
concerning the quantity of electricity that the utility provider must acquire or save 
pursuant to the new renewable energy contract or energy efficiency contract. 

The agreement calls for Sierra Pacific Power Company (“SPPC”) to take delivery 
of the net energy, including any excess energy, discharging energy and PCs 
generated by the facility. Curtailment or re-dispatch of up to 100 percent of the 
expected output can be ordered by the transmission provider, electric system 
authority, or market operator. SPPC has no obligation to pay for such curtailed 
product. The agreement permits SPPC the flexibility to economically curtail the 
facility. Excess energy that exceeds one hundred three percent (105%) of the 
adjusted annual supply amount. Excess energy that exceeds one hundred three 
percent (105%) of the adjusted annual supply amount, shall be paid for at the test 
product rate of $15.45 per MWh. SPPC has no obligation to pay for generation in 
excess of the maximum amount of 500 MW. SPPC has flexibility in operation of the 
battery storage system which can be dispatched at the discretion of the Company. 
The Storage Rate is $12,750 per MW-month. 

NAC 704.8887(2)(k) addresses whether the new renewable energy contract or 
energy efficiency contract will result in any benefits to the transmission system of 
the utility provider. 

The Sleepy Orange project followed the requirements and an executed Large 
Generator Interconnection Agreement (“LGIA”) as outlined by the Open Access 
Transmission Tariff. The project LGIA is currently active and sufficient to support 
the proposed project design. 

NAC 704.8887(2)(l) addresses whether the electricity acquired or saved pursuant 
to the new renewable energy contract or energy efficiency contract is priced at or 
below the utility provider’s long-term avoided cost rate. 

When compared to the long-term avoided costs approved by the Commission in 
Docket No. 24-05041 the blended rate for energy and PCs is lower than the long-
term avoided costs in years 2030 through 2050.  

NAC 704.8887(3) addresses the price of electricity acquired or saved in a 
renewable energy contract or energy efficiency contract for the solar energy 
requirement of its portfolio standard to be evaluated separately. 
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The cost of power and PCs delivered from the project are competitive to both the 
prices SPPC pays for its current portfolio of renewable projects and the other 
compliant bids submitted in the 2024 All Source RFP. 

NAC 704.8885(2)(b) addresses the term of the contract. 

The term of the PPA is 25 years, with a storage term of 20 years. 

NAC 704.8885(2)(c) addresses the location of the portfolio energy system or efficiency 
measure that is subject to the contract. 

The project is located in Lyon County, Nevada. 

NAC 704.8885(2)(d) addresses the use of natural resources by each renewable energy 
system that is subject to the contract. 

The project utilizes irradiance from the sun gathered by solar panels. No water is 
consumed during the operation of the project other than the occasional cleaning of the 
panels. 

NAC 704.8885(2)(e) addresses the firmness of the electricity to be delivered and the 
delivery schedule. 

The project generates non-firm energy that will be delivered into the utility’s grid which 
will be delivered through firm transmission capacity rights pursuant to the designation of 
the facility as a network resource. 

NAC 704.8885(2)(f) addresses the delivery point for the electricity. 

The generating facility will be interconnected to the proposed collector substation at the 
Walker River Substation (the Thistle Substation). A one-line diagram depicting the 
interconnection can be found in Exhibit 5 of the PPA. 

NAC 704.8885(2)(g) addresses the characteristics of similar renewable energy systems. 

The characteristics of the project are similar to those of SPPC’s other large-scale PV 
systems such as Dodge Flat Solar Energy Center. The plant design is proven technology. 
The storage portion consists of lithium-ion battery and inverter technology in use in utility 
scale applications. 
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NAC 704.8885(2)(h) addresses the requirements for ancillary services. 

The facility will provide ancillary services to support grid stability including, but not 
limited to, voltage support and primary frequency response. 

NAC 704.8885(2)(i) addresses the unit contingent provisions. 

The energy from the facility is contingent upon the availability of the unit. If the unit is 
not producing within the performance specifications of the PPA, then energy will 
be replaced from other sources. 

NAC 704.8885(2)(j) addresses the system peak capacity requirements of the utility 
provider. 

The power purchase agreement will provide benefits to the system peak capacity 
requirements of SPPC. 

NAC 704.8885(2)(k) addresses the requirements for scheduling. 

All net energy from the facility will be delivered directly to SPPC’s electric grid. The 
facility will be considered a network resource with SPPC’s system and output from the 
facility will be used to meet its native load. 

NAC 704.8885(2)(l) addresses conditions and limitations on the transmission system. 

The Large Generator Interconnection Agreement for this project has been executed. 
Network Upgrades identified for this project includes the Fort Churchill 345kV Collector 
Substation Terminal. This project will require transmission provider interconnection 
facilities, which includes associated protection, communications, and metering, that are 
directly paid for by the interconnection customer. The estimated cost for the Network 
Upgrades is $16,160,000.  

NAC 704.8885(2)(m) addresses project insurance. 

The PPA requires the supplier to provide workers compensation insurance of not less than 
$1,000,000 per occurrence, general liability of not less than $5,000,000 annual aggregate, 
and automobile liability insurance of at least $2,000,000 aggregate. 

NAC 704.8885(2)(n) addresses the costs for procuring replacement power in the event of 
non-delivery. 
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In the event the project does not meet certain performance requirements, the supplier is 
obligated to compensate SPPC for shortfalls in energy and PCs. Compensation for an 
energy shortfall is based upon the difference between the cost of replacement power, as 
specified in the PPA, and the PPA price. However, should the cost of replacement power 
be less than the contract price of power from supplier, the replacement cost will be $0.00. 
Compensation for a PC shortfall is determined by SPPC exercising its reasonable 
discretion based on the estimated cost of purchasing PCs. 

NAC 704.8885(2)(o) addresses information verifying that each renewable energy system 
transmits or distributes or will transmit or distribute the electricity that it generates in 
accordance with the requirements of NRS 704.7815. 

The generating facility uses renewable solar energy to generate electricity and transmits 
that energy to SPPC. Therefore, the generating facility comports with NRS §§ 
704.7815(1)(a) and 704.7815(1)(b). 

NAC 704.8885(2)(p) addresses the total number of renewable energy systems that the 
owner of the renewable energy system is or has been associated with as an owner or 
operator. 

Primergy, a portfolio company of Quinbrook, is full-service energy company in the United 
States, with approximately 1,584 MW of total net generating capacity across 4 U.S. states. 
Primergy has developed, constructed, and operates more than 49 solar photovoltaic sites 
generating more than 1,200 MW and one battery energy storage system site with a capacity 
of 1,520 MWh. In addition to its operating assets, its development portfolio includes 46 
solar photovoltaic, standalone battery energy storage, and hybrid facilities with over 
23,500 MW of solar photovoltaic, standalone battery energy storage, and hybrid capacity. 

Primergy has substantial development and operational experience in Nevada, including 
4,950 MW of solar photovoltaic and 18,660 MWh of battery energy storage. Notable 
Nevada projects include Primergy’s flagship project, Gemini Solar and Storage with 690 
MW of operational utility-scale solar photovoltaic and 1,520 MWh of operational battery 
energy storage. 

NAC 704.8885(2)(q) addresses the points of interconnection with the electric system of the 
utility. 
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The generating facility will be interconnected to the proposed collector substation at Fort 
Churchill (the Thistle Substation). A one-line diagram depicting the interconnection can 
be found in Exhibit 5 of the PPA. 

NAC 704.8885(2)(r) addresses the interconnection priority which has been established for 
the available transmission capacity of the utility provider for all proposed renewable energy 
systems that will interconnect and begin commercial operation within the three-year period 
immediately following the date on which the new renewable energy contract or energy 
efficiency contract is submitted for approval. 

Commission approval of the project will not affect any pending Federal Energy Regulatory 
Commission (“FERC”) interconnection priorities. Pursuant to the provisions of SPPC’s 
FERC-approved OATT, interconnection priority of a generator is determined based on the 
date the requesting customer submits a valid interconnection request. 

NAC 704.8885(2)(s) addresses any requests for transmission service that have been filed 
with the utility provider. 

The LGIA to support the Sleepy Orange interconnection position was originally executed 
on February 2, 2023. An Amended and Restated LGIA between SPPC and Sleepy Orange 
Solar LLC will undergo negotiations once the Facility restudy is complete. The commercial 
operation date is projected to be achieved by May 31, 2030. 

NAC 704.8885(2)(t) addresses any evidence that an environmental assessment, an 
environmental impact statement or an environmental impact report is being completed or 
has been completed with regard to the renewable energy system, or any evidence that a 
contract has been executed with an environmental contractor who will prepare such an 
assessment, statement or report within the 3-year period immediately preceding the date 
on which the renewable energy system is projected to begin commercial operation. 

Sleepy Orange sent an environmental contractor proposal to the Bureau of Land 
Management (BLM) for review and approval in December 2025. The BLM and the 
Project’s environmental contractor have finalized and are ready to proceed with a 
memorandum of understanding and begin work in due course.  

NAC 704.8885(2)(u) addresses permits required for the renewable energy systems within 
the 3-year period immediately preceding the date on which the renewable energy system 
is projected to begin commercial operation. 



Page 219 of 231

  
 

 
   

  

 

  

 

 
  

 
 

 
 

  
 

  
 

 
 

  

 
  

   

  
  

 
 

  
 

  
  

  

REN-18-SOS(c) 
Page 9 of 11

Permits necessary for the construction and operation of the Sleepy Orange project are 
listed in Exhibit 9 and Exhibit 10 of the PPA. 

NAC 704.8885(2)(v) addresses applications for development rights with the appropriate 
Federal agencies (including BLM), where the granting of such developmental rights is not 
contingent upon a competitive bidding process. 

Sleepy Orange originally filed a Standard Form 299 ("SF299") and POD with the BLM on 
December 23, 2021. The requested authorization is processed under Title V of the Federal 
Land Policy and Management Act and is not contingent upon a competitive bidding 
process. BLM, as the lead federal agency, is reviewing the application in accordance with 
applicable federal procedures.  

NAC 704.8885(2)(w) addresses any evidence that establishes rights of ownership, 
possession or use concerning land or natural resources, including, without limitation, 
deeds, land patents, leases, contracts, licenses or permits concerning land, geothermal 
drilling rights or other rights to natural resources. 

Sleepy Orange filed a Standard Form 299 ("SF299") with the BLM on December 23, 2021. 
Sleepy Orange has continued coordinating with the BLM through the Right-of-Way 
process, including through updated SF299s, plans of development, and execution of a Cost 
Reimbursement Agreement, and expects BLM to grant full site control and use rights to the 
project in due course. 

NAC 704.8885(2)(x) addresses whether the utility provider has any economical dispatch 
rights. 

The Company has economic curtailment rights, but must compensate Supplier for 
economic curtailment. Curtailment or re-dispatch of up to 100 percent of the net energy 
can be ordered by the transmission provider, electric system authority, or market operator. 
The Company has no obligation to pay for transmission curtailed product. Company has 
no obligation to pay for generation in excess of the maximum amount. 

Summary of Nevada Revised Statutes applicable to Sleepy Orange. 

NRS 704.741 Plan to increase supply or decrease demands: Submission not less than triennially; 
joint plans by certain affiliated utilities; contents prescribed by regulation; requirements 
(Regulation of Public Utilities Generally, Electric Service, Optional Pricing and Resource 
Planning). 
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NRS 704.741.4(a) For each energy resource proposed: 

NRS 704.741.4(a)(1) addresses a description of each energy resource to be constructed, 
acquired or contracted for by the utility,   including, without limitation, the location of the 
energy resource, the   technology to be used by the energy resource to generate electricity, 
the anticipated capacity of the energy resource and the anticipated date by which the 
energy resource will be placed into service; 

The Sleepy Orange project is 500 megawatts of solar photovoltaic and 2,000 MWh of 
battery energy storage sponsored by Primergy. The facility will be located in Lyon County, 
Nevada. Its commercial operation date is targeted for May 31, 2030. 

NRS 704.741.4(a)(2) addresses the cost of constructing or acquiring, operating and 
maintaining the energy resource or, if the energy resource is contracted for by the utility, 
the price of the energy to be supplied by the energy resource; 

The PPA has a flat energy price of $30.90 per MWh for a term of 25-years. This facility 
includes a 500-megawatt four-hour battery energy storage system at a price of $12,750 
per megawatt-month for a 20-year term. 

NRS 704.741.4(a)(3) addresses whether the energy resource will be owned by the utility 
or utilized by the utility pursuant to a contract with a third party; 

This facility will be utilized by the utility pursuant to a Power Purchase Agreement with 
Sleepy Orange Solar LLC. 

NRS 704.741.4(a)(4) addresses any other information required by the Commission to 
evaluate the prudence of the scenario. 

NV Energy issued an All-Source Request for Proposal in November 2024, resulting in the 
shortlisting of this facility that underwent pricing and non-pricing due diligence and 
commercial negotiations. The project’s calculated Levelized Cost of Energy is $89.80 per 
megawatt-hour.  

NRS 704.741.4(b) An evaluation of the impact that the implementation of the scenario will have 
on: 

NRS 704.741.4(b)(8) addresses the benefits from high-quality jobs, job training and 
apprenticeships provided by the projects included in the plan, whether constructed or 
operated by the utility or a third-party developer. 
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According to the bidder, the net economic impact of the project includes: 

• A temporary increase in workforce during the construction phase of the facility 
with an average monthly headcount of approximately 700, of which an estimated 
525 positions will be sourced locally from Nevada at an estimated average salary 
of $135,200 annually, equaling a total estimated payroll of $70.98 million over one 
construction year; 

• A permanent long-term increase in the workforce for the operation and 
maintenance of the facility of an estimated 7 positions at an estimated average 
salary of $114,400 annually, and a total payroll in excess of $20.02 million over 
25 years. 
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Owner/Project Name Sleepy Orange Solar LLC 

Developer/Counterparty Primergy Solar LLC 

Off Taker Sierra Pacific Power Company, dba NV Energy 
Term The term of the PPA is 25 years for Generating Facility, and 20 years for 

Storage Facility. 
The Terminated Storage Provisions shall automatically terminate, be null 
and void and of no force and effect on the last day of the twentieth 
(20th) Contract Year. [§ 2.2] 

Technology Solar Photovoltaic Generation and Battery Storage (BESS) 
Contract Capacity 500 MW of Generating Facility and 500 MW of Battery Storage Facility 

[Exhibit 1] 

Commercial Operation Means that: (a) the Generating Facility is fully operational, reliable and 
interconnected, fully integrated and synchronized with the Transmission 
System (with respect to at least the Required Nameplate Capacity 
Rating)[, and that the Storage Facility is fully capable of charging, 
storing and discharging energy up to the Expected Storage Facility 
Nameplate Capacity Rating; (b) Supplier shall have received or obtained 
all Required Facility Documents; and (c) which occurs when all of the 
requirements set forth in Sections 8.1, 8.3 and 17.2 and Exhibits 6, 7 and 
7A (i) have occurred, and (ii) remain simultaneously true and accurate: 
(A) as of the date and time Supplier gives Buyer notice that Commercial 
Operation has occurred; and (B) for the period Buyer has to review 
Supplier’s notice of Commercial Operation pursuant to Section 8.2.1.  In 
addition, the date specified in Exhibit 6 by which the Commercial 
Operation Date must occur, as such date may be extended if and to the 
extent Supplier fails to achieve the Commercial Operation Date as a 
result of Force Majeure or Interconnection Delay.[§1.34 and §1.36] 

Expected Commercial 
Operation 

The 1st day of the month following the later of thirty (30) months AA 
(AA=PUCN Approval Date) or May 31, 2030 (“Commercial Operation 
Deadline "July 15, 2028 (“Commercial Operation Deadline”) [Exhibit 6] 

Yearly Supply Amount 
(Contract Year 1) 

1,459,262 MWh [Exhibit 13] 

Yearly PC Amount 
(Contract Year 1) 

1,459,262 kPCs (Year 1 only) [Exhibit 18] 

Delivery Point Maximum 
Amount 

500 MWh in any Delivery Hour [Exhibit 13] 
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Supply Degradation Annual Supply Amount and Yearly PC Amount each decline by 0.5% 
per year. [§3.8] 

Conditions Precedent Obligations thereunder, shall not become effective unless and until 
Buyer has obtained the PUCN Approval described in Section 16.2 
before the PUCN Approval Deadline in form and substance satisfactory 
to Buyer in its sole discretion. [§16.1] 

DOI/BLM Approval 

(DOI = Department of 
Interior 
BLM = Bureau of Land 
Management) 

This Agreement will automatically terminate and be of no further force 
and effect and the Parties shall have no further obligation or liability 
hereunder at 0100 PPT on December 31, 2032 (“BLM Outside Date”), 
as such date may be extended by mutual agreement of the Parties, such 
agreement to be in each Party’s sole discretion, if by the BLM Outside 
Date Supplier has failed to receive the BLM FNTP. Upon such 
termination, Buyer may retain a portion of the Development Security in 
an amount equal to Thirty Million Dollars ($30,000,000) (the “FNTP 
Retained Amount”) as its sole and exclusive remedy for such 
termination.  See §2.3.4 for more details. 

DOI/BLM Approval Delay This Agreement will automatically terminate and be of no further force 
/ BLM Outside Date and and effect and the Parties shall have no further obligation or liability 
Contingent Facilities hereunder at 0100 PPT on the BLM Outside Date, as such date may be 

extended by mutual agreement of the Parties, such agreement to be in 
each Party’s sole discretion, if by the BLM Outside Date (i) 
Transmission Provider has failed to receive a final notice to proceed 
issued by the U.S. Department of the Interior or any agency or sub-
agency thereof (including the BLM and the U.S. Fish and Wildlife 
Service) in connection with the Proposed Collector Substation and (ii) 
Supplier has failed (A) to obtain a provisional large generator 
interconnection agreement from Transmission Provider that does not 
identify the Proposed Collector Substation as a contingent facility and 
that provides the Facility at least five hundred (500) MW of provisional 
interconnection service or (B) to obtain an amendment to the IA that 
does not identify the Proposed Collector Substation as a contingent 
facility. Upon such termination, Buyer may retain a portion of the 
Development Security in an amount equal to Ten Million Dollars 
($10,000,000) (the “Substation Retained Amount”) as its sole and 
exclusive remedy for such termination; provided, that, notwithstanding 
the foregoing, Buyer shall not be entitled to retain both the FNTP 
Retained Amount and the Substation Retained Amount concurrently, and 
to the  extent Buyer is entitled to retain both such amounts in the event 
of a termination, Buyer shall retain only the FNTP Retained Amount as 
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the sole and exclusive remedy for the termination under Section 2.3.4 
and this Section 2.3.5. See §2.3.4. 

Interconnection Delay Means any actual delay in the achievement of a Critical Project 
Milestone that arises solely from the Transmission Provider’s failure to 
construct and place in service the Greenlink West Facilities or the 
Greenlink North Facilities, by either of their respective estimated 
completion dates set forth in the IA as of the Effective Date.  See §1.100. 

Development Security As a condition of Buyer’s execution of and continuing obligations under 
this Agreement, Supplier shall provide to Buyer, as security for the 
performance of Supplier’s obligations hereunder, either: (a) a letter of 
credit from a Qualified Financial Institution substantially and in all 
material respects in the form attached hereto as Exhibit 17 (or such other 
form acceptable to Buyer); or (b) a cash deposit, with (a) or (b), as 
applicable, in an amount equal to Thirty Million Dollars 
($30,000,000.00) (the “Development Security”). Supplier shall post the 
Development Security with Buyer within fifteen (15) Business Days 
after the Effective Date. Upon the PUCN Approval Date, the 
Development Security shall increase to an amount equal to Eighty-Five 
Million Dollars ($85,000,000.00). The revised Development Security 
shall be posted within five (5) Business Days after the PUCN Approval 
Date and be maintained until fifteen (15) Business Days after the 
Commercial Operation Date. Buyer shall have the right to draw upon the 
Development Security, at Buyer’s sole discretion: (i) as a non-exclusive 
remedy available to Buyer under Article 24; (ii) in the event Supplier 
fails to achieve Commercial Operation by the Commercial Operation 
Deadline and fails to pay Daily Delay Damages as provided in Section 
8.5.1; (iii) if Supplier fails to make any payments owing under this 
Agreement; or (iv) if Supplier fails to reimburse Buyer for costs, 
including Replacement Costs, PC Replacement Costs and Penalties, that 
Buyer has incurred or may incur as a result of Supplier’s failure to 
perform its obligations under this Agreement. See Section 17.1 for more 
details. 

Operating Security As a condition to achieving Commercial Operation, Supplier shall 
provide to Buyer, as security for the performance of Supplier’s 
obligations hereunder, either: (a) a letter of credit from a Qualified 
Financial Institution substantially and in all material respects in the form 
attached hereto as Exhibit 17 (or such other form acceptable to Buyer); 
or (b) a cash deposit, with (a) or (b), as applicable, in an amount equal to 
in an amount equal to Sixty-Three Million Two Hundred Sixty-Nine 
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Thousand Seven Hundred Dollars ($63,269,700.00) (the “Operating 
Security”). Supplier shall post the Operating Security with Buyer no 
later than five (5) Business Days prior to the Commercial Operation 
Date. Buyer shall have the right to draw upon the Operating Security, at 
Buyer’s sole discretion: (1) as a non-exclusive remedy available to 
Buyer in the event this Agreement is terminated under Article 24; (2) in 
the event Supplier fails to make any payments owing under this 
Agreement; or (3) if Supplier fails to reimburse Buyer for costs, 
including Replacement Costs, PC Replacement Costs and Penalties that 
Buyer has incurred or may incur as a result of Supplier’s failure to 
perform its obligations under this Agreement. Unless this Agreement is 
terminated, any such drawing on the Operating Security by Buyer shall 
give rise to an obligation of Supplier to replenish the Operating Security 
in the form of a letter of credit or cash deposit to its original amount 
within two (2) Business Days of the drawing. See Section 17.2 for more 
details. 

Product Rate Solar: $30.90 per MWh, the solar Product Rate for 25 years. 
Storage: $12,750 per MW-month, the Storage Rate for 20 years.
 [Exhibit 2A and § 2.2] 

Provisional Rate Fifty percent (50%) of the Product Rate for each MWh of Provisional 
Energy [§4.1.1.1] 

Provisional Energy Shall be distinguished from Test Energy in so far as Provisional Energy 
(Defined) is for a determined amount of energy provided as the Generating Facility 

is capable of consistently generating such amounts of energy, whereas 
Test Energy is energy generated after the Operation Date and prior to 
Commercial Operation that is needed to commission the Generating 
Facility. Supplier shall provide notice when Provisional Energy is 
available, and Buyer and Supplier shall mutually agree to the date and 
time when Provisional Energy shall be supplied in accordance with 
Section 3.4.4. Five (5) Business Days prior to the start of each month 
Supplier shall provide notice to Buyer with an estimate of the forecasted 
amounts of Test Energy and Provisional Energy for that month with 
correlated meter data for actual amounts of Test Energy and Provisional 
Energy amounts to be provided with invoicing. Such determination shall 
be subject to verification by Buyer in the exercise of its reasonable 
discretion. [§4.1.1.3] 
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Excess Energy (Rate) All Product (except Storage Product) associated with Excess Energy 
from and after the Commercial Operation Date shall be paid for at the 
Test Product Rate for each MWh of Excess Energy. 
Provisional Energy shall be distinguished from Test Energy in so far as 
Provisional Energy is for a determined amount of energy provided as the 
Generating Facility is capable of consistently generating such amounts 
of energy, whereas Test Energy is energy generated after the Operation 
Date and prior to Commercial Operation that is needed to commission 
the Generating Facility. Supplier shall provide notice when Provisional 
Energy is available and Buyer and Supplier shall mutually agree to the 
date and time when Provisional Energy shall be supplied in accordance 
with Section 3.4.4. Five (5) Business Days prior to the start of each 
month Supplier shall provide notice to Buyer with an estimate of the 
forecasted amounts of Test Energy and Provisional Energy for that 
month with correlated meter data for actual amounts of Test Energy and 
Provisional Energy amounts to be provided with invoicing. Such 
determination shall be subject to verification by Buyer in the exercise of 
its reasonable discretion.  [§4.1.2.3] 

Excess Energy (Defined) Means, (a) with respect to the Stub Period, the portion of the Delivered 
Amount for the Stub Period, if any, that exceeds one hundred five 
percent (105%) of the Adjusted Stub Period Supply Amount, and (b) 
with respect to a Contract Year, the portion of the Delivered Amount for 
such Contract Year, if any, that exceeds one hundred five percent (105%) 
of the Adjusted Annual Supply Amount for such Contract Year; 
provided, however, that Delivered Amount in excess of the Maximum 
Amount for any Delivery Hour shall be excluded for purposes of 
determining Excess Energy. [§1.78] 

Test Product Rate Shall be paid for by Buyer at the lesser of: fifty percent (50%) of the 
Product Rate; or (ii) the Mead for each Delivery Hour of Test Energy for 
each MWh of Delivered Amounts of Net Energy (such lesser rate, the 
“Test Product Rate”). [§4.1.1.1] 

Test Energy (Defined) See the Provisional Energy definition above. 

Maximum Amount (Rate) With respect to a Delivery Hour, one hundred (500) MWh. [§1.110] 

Measurement Period Each two (2) consecutive Contract Years commencing with the first two 
(2) Contract Years of the Term [§1.112] 
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Shortfall Threshold If, for the Summer Months of any Measurement Period, the sum of all 
Delivered Amounts during the On-Peak hours of such Summer Months 
is less than the Shortfall Threshold for such Summer Months, then a 
shortfall of Net Energy (a “Shortfall”) will be deemed to exist for such 
Summer Months. “Shortfall Threshold” means, with respect to the 
Summer Months in any Measurement Period, the product of (a) 0.90 
multiplied by (b) the sum of the Monthly On-Peak Supply Amount for 
such Summer Months minus he total amount of Net Energy associated 
with Excused Product (if any) during the On-Peak hours of such 
Summer Months. See Section 3.6.1 for more details [§3.6.1.1] 

Shortfall Amount If a Shortfall exists with respect to the Summer Months in any 
Measurement Period, then a Shortfall Amount will be calculated in 
accordance with the following. “Shortfall Amount” means, with respect 
to the Summer Months in any Measurement Period, an amount 
expressed in MWh equal to the Shortfall Threshold for such Summer 
Months minus the sum of all Delivered Amounts during the On-Peak 
hours of such Summer Months, provided that if the calculation of 
Shortfall Amount yields an amount of zero or less for the Summer 
Months in any Measurement Period, then no Shortfall Amount will be 
deemed to exist with respect to such Summer Months. See Section 3.6.1 
and Section 3,6.2 for more details.  [§3.6.1.2] 

Replacement Cost Buyer’s “Replacement Costs” with respect to any Summer Months in 
any Measurement Period shall equal (a) the Shortfall Amount for such 
Summer Months multiplied by (b) the greater of (i) ten ten-percent 
(10%) of the Product Rate or (ii) an amount equal to Average On-Peak 
Mead for the Summer Months minus the Product Rate, provided that if 
the calculation of Replacement Costs yields an amount of zero or less 
for such Summer Months, then no Replacement Costs will be payable 
with respect to such Summer Months. See Section 3.6.1 and Section 
3,6.2 for more details. [§3.6.1.3] 

Voltage Support The IA requires the Facility to maintain a composite power delivery at 
continuous rated power output at the point of interconnection at a power 
factor within the range of 0.95 leading to 0.95 lagging, unless 
Transmission Provider has established different requirements that apply 
to the Facility and all generators in the control area on a comparable 
basis.  In addition to the requirements of the IA, the Facility will provide 
voltage set point control at the point of interconnection within the range 
of 0.90 leading to 0.90 lagging at full rated real-power output, as 
available, within the capabilities of the Facility. Additional details are 
included in Section 3.4.5 of the PPA. [§3.4.5] 
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Availability Liquidated 
Damages 

0.98 * Undischarged Energy Price * Undischarged Energy [Exhibit 26] 

Storage Availability The Storage Facility shall maintain a Monthly Storage Availability 
during the On-Peak hours of each of the Summer Months of no less than 
ninety-eight percent (98%) (the “Guaranteed Storage Availability”), 
which Monthly Storage Availability shall be calculated in accordance 
with Exhibit 26. 

If the Monthly Storage Availability during the On-Peak hours of any 
Summer Month is less than the Guaranteed Storage Availability, then 
Supplier shall cure such failure by paying to Buyer Availability 
Liquidated Damages calculated in accordance with Exhibit 26. The 
invoice for such amount shall include a written statement explaining in 
reasonable detail the calculation of such Availability Liquidated 
Damages in accordance with Exhibit 26. See Section 3.4.8.[§3.4.8] 

Storage Round Trip During the Term, the Storage Facility shall maintain a Round-Trip 
Efficiency Efficiency of no less than eighty-five percent (84%) (the “Storage 

Round Trip Efficiency Guarantee”), which Round Trip Efficiency shall 
be calculated in accordance with Exhibit 28. Also see §3.4.9. 

Storage Round Trip The Storage Round Trip Efficiency Damages shall equal the hourly 
Efficiency Damages product of: 

(a) Positive value of (1 - Guaranteed RTE / Actual RTE); where Actual 
RTE is less than Guaranteed RTE; where Actual RTE = EnergyOUT / 
EnergyIN (both defined below); 
(b) the Average On-Peak Mead; and 
(c) the actual Discharging Energy.
 [Exhibit 28 and §3.4.9.2] 

Primary Frequency 
Response (Defined) 

Also known as fast frequency response provided through the Facility’s 
governor and governed by the provisions of Exhibit 16 [§1.155] 

PC Shortfall Amount If, for any Measurement Period if the sum of all Delivered PCs is less 
than the product of (a) 0.90 multiplied by (b) an amount equal to (i) the 
sum of the Yearly PC Amount for the Contract Years in such 
Measurement Period minus (ii) the total amount of PCs associated with 
Excused Product during such Measurement Period. For purposes of this 
Agreement, a “PC Shortfall Amount” with respect to any Measurement 
Period means: (A) the sum of the Yearly PC Amount for the Contract 
Years in such Measurement Period; minus (B) the total amount of PCs 
associated with Excused Product during such Measurement Period; 
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minus (C) the Delivered PCs during such Measurement Period. If the 
calculation of the PC Shortfall Amount set forth in this Section 3.7.1 
yields an amount of zero or less for any Measurement Period, then no 
PC Shortfall will be deemed to exist with respect to such Measurement 
Period.  [§3.7.1] 

PC Replacement Cost Shall be determined by Buyer exercising its reasonable discretion based 
on the estimated cost of purchasing PCs to replace the PC Shortfall 
Amount from the same resource type with a comparable expiration date 
or the cost of replacing the PC Shortfall Amount with PCs of Buyer’s 
choice already in Buyer’s PC Account; provided, however, that Buyer 
shall not be required to actually purchase replacement PCs in order to 
receive payment from Supplier for PC Replacement Costs. Buyer shall 
include in the PC Replacement Costs any Penalties allocable to 
Supplier’s proportionate amount of Buyer’s aggregate PC shortfall under 
the applicable Portfolio Standard (factoring in Supplier’s shortfall in 
prior years carried forward as a deficit or reducing the surplus in such 
prior years).  [§3.7.2] 

Daily Delay Damages An amount equal to: (a) with respect to the first (1st) through and 
including the sixtieth (60th) day subsequent to the Commercial 
Operation Deadline, Four Hundred and Seventy Two Dollars and 
Twenty-Two Cents ($472.22) per MW of Expected Nameplate Capacity 
Rating per day; (b) with respect to the sixty-first (61st) through and 
including the one-hundred-twentieth (120th) day subsequent to the 
Commercial Operation Deadline, Nine Hundred and Forty Four Dollars 
and Forty-Four Cents ($944.44) per MW of Expected Nameplate 
Capacity Rating per day; and (c) with respect to the one-hundred-
twenty-first (121st) through and including the one hundred and eightieth 
(180th) day subsequent to the Commercial Operation Deadline, One 
Thousand Four Hundred and Seventeen Dollars and Sixty-Seven Cents 
($1,417.67) per MW of Expected Nameplate Capacity Rating per day. 
[§1.49] 

Nameplate Damages If the Certified Nameplate Capacity Rating is less than the Expected 
Nameplate Capacity Rating, Supplier shall provide Buyer a onetime 
payment in an amount equal to (a) subtracting (i) Certified Nameplate 
Capacity Rating from (ii) the Expected Nameplate Capacity Rating 
included in Section 8.6 of the PPA. MW, multiplied by (b) Deficit 
Damages Rate per MW of difference (“Deficit Damages”), provided that 
in no event shall the Certified Nameplate Capacity Rating be less than 
the Required Nameplate Capacity Rating. Supplier’s total liability for 
Deficit Damages shall not exceed Fifteen Million Dollars 
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($15,000,000.00). 
If the Certified Nameplate Capacity Rating is greater than the Expected 
Nameplate Capacity Rating by greater than two percent (2%), Supplier 
shall pay Buyer a onetime payment in an amount equal to one half of the 
Development Security, paid to Buyer within five (5) Business Days of 
Buyer’s receipt of the certification required in Section 8.3.2.2. If 
Supplier fails to make such payment in a timely manner, Buyer may 
retain such amount from the Development Security or Operating 
Security. Supplier shall take all necessary actions, including but not 
limited to software or hardware solutions, to limit the Certified 
Nameplate Capacity Rating to the Expected Nameplate Capacity Rating. 
See Section 8.6.1 and 8.6.2 for details. 

Force Majeure Supplier's obligations may be excused by an event of Force Majeure. 
[§20] 
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	2.4.3 Indemnity obligations contained in this Agreement, including Article 18, which shall survive to the full extent of the statute of limitations period applicable to any third-party claim;
	2.4.4 Limitation of liability provisions contained in Article 19;
	2.4.5 For a period of two (2) years after the termination date, the right to submit a payment Dispute pursuant to Article 21; or
	2.4.6 The resolution of any Dispute submitted pursuant to Article 21 prior to, or resulting from, termination.
	2.5 Efforts to Obtain FNTP.  Supplier shall use commercially reasonable efforts:  (a) to obtain the BLM FNTP by the BLM Outside Date; and (b) to apply to Transmission Provider for provisional interconnection service within fifteen (15) days of the Gre...

	3. SUPPLY SERVICE OBLIGATIONS
	3.4.1 Product. Subject to the provisions of this Agreement, commencing on the Commercial Operation Date and throughout the Term, Supplier shall supply and deliver the Product to Buyer at the Delivery Point (other than the Charging Energy which shall b...
	3.4.2 Delivered Amount. Buyer shall take delivery of the Net Energy, including any Excess Energy, and Discharging Energy at the Delivery Point in accordance with the terms of this Agreement. Supplier shall be responsible for paying or satisfying when ...
	3.4.3 Title and Risk of Loss. Title and risk of loss with respect to Net Energy and Discharging Energy delivered by Supplier shall pass from Supplier to Buyer at the Delivery Point. Supplier shall be deemed in exclusive control of the Net Energy and D...
	3.4.4 Provisional Energy Delivery.  Buyer may request by written notice to Supplier to deliver Provisional Energy prior to the Commercial Operation Date and on and after a specified date. Supplier may, in its sole discretion, elect to deliver such Pro...
	3.4.5 Voltage Support. The IA requires the Facility to maintain a composite power delivery at continuous rated power output at the point of interconnection at a power factor within the range of 0.95 leading to 0.95 lagging, unless Transmission Provide...
	3.4.6 Charging Energy Management.
	3.4.6.1 Supplier shall take any and all action necessary to deliver the Charging Energy to the Storage Facility in order to deliver the Storage Product in accordance with the terms of this Agreement, including maintenance, repair or replacement of equ...
	3.4.6.2 During the Term, Buyer will have the right to charge the Storage Facility seven (7) days per week and twenty-four (24) hours per day (including holidays), using Energy from the Generating Facility or energy from any other source by providing a...
	3.4.6.3 Supplier shall not charge the Storage Facility during the Term other than pursuant to a Charging Notice, the Operating Procedures or in connection with a Storage Capacity Test.  If during the Term Supplier (a) charges the Storage Facility in e...

	3.4.7 Storage Capacity Tests.
	3.4.7.1 Prior to the Commercial Operation Date, Supplier shall schedule and complete one or more Storage Capacity Tests in accordance with Exhibit 25. Thereafter, at least once per Contract Year, Supplier shall schedule and complete a Storage Capacity...
	3.4.7.2 Storage Capacity Tests may be performed remotely. Buyer shall have the right to send one or more representative(s) to witness all Storage Capacity Tests, regardless of whether Supplier attends or not. If Storage Capacity Tests are performed re...
	3.4.7.3 Following each Storage Capacity Test, Supplier shall submit a testing report to Buyer in accordance with Exhibit 25 and reasonable support data requested by Buyer. If the actual capacity determined pursuant to a Storage Capacity Test is greate...

	3.4.8 Storage Availability.
	3.4.8.1 During the Term, the Storage Facility shall maintain a Monthly Storage Availability during the On-Peak hours of each of the Summer Months of no less than ninety-eight percent (98%) (the “Guaranteed Storage Availability”), which Monthly Storage...
	If the Monthly Storage Availability during the On-Peak hours of any Summer Month is less than the Guaranteed Storage Availability, then Supplier shall cure such failure by paying to Buyer Availability Liquidated Damages calculated in accordance with E...
	3.4.8.2 The Parties recognize and agree that the payment of amounts by Supplier pursuant to this Section 3.4.8 is an appropriate remedy and that any such payment does not constitute a forfeiture or penalty of any kind, but rather constitutes anticipat...

	3.4.9 Storage Round Trip Efficiency Test.
	3.4.9.1  During the Term, the Storage Facility shall maintain a Round Trip Efficiency of no less than eighty-four percent (84%) (the “Storage Round Trip Efficiency Guarantee”), which Round Trip Efficiency shall be calculated in accordance with Exhibit...
	3.4.9.2  If the Round Trip Efficiency of the Storage Facility is less than the Storage Round Trip Efficiency Guarantee, then Supplier shall cure such failure by paying to Buyer Storage Round Trip Efficiency Damages calculated in accordance with Exhibi...
	3.4.9.3 The Parties recognize and agree that the payment of amounts by Supplier pursuant to this Section 3.4.9 is an appropriate remedy and that any such payment does not constitute a forfeiture or penalty of any kind, but rather constitutes anticipat...
	3.6.1 Summer Months – On-Peak.
	3.6.1.1 If, for the Summer Months of any Measurement Period, the sum of all Delivered Amounts during the On-Peak hours of such Summer Months is less than the Shortfall Threshold for such Summer Months, then a shortfall of Net Energy (a “Shortfall”) wi...
	3.6.1.2 If a Shortfall exists with respect to the Summer Months in any Measurement Period, then a Shortfall Amount will be calculated in accordance with the following. “Shortfall Amount” means, with respect to the Summer Months in any Measurement Peri...
	3.6.1.3 Buyer’s “Replacement Costs” with respect to any Summer Months in any Measurement Period shall equal (a) the Shortfall Amount for such Summer Months multiplied by (b) the greater of (i) ten percent (10%) of the Product Rate or (ii) an amount eq...
	3.6.1.4 Within five (5) Business Days after the end of any Measurement Period in which a Shortfall has occurred with respect to the Summer Months, Supplier will calculate the Replacement Costs with respect to such Shortfall Amount and provide Buyer wi...

	3.6.2 Non-Summer Months – On-Peak.
	3.6.2.1 If, for the Non-Summer Months of any Measurement Period, the sum of all Delivered Amounts during the On-Peak hours of such Non-Summer Months is less than the Shortfall Threshold for such Non-Summer Months, then a shortfall of Net Energy (a “Sh...
	3.6.2.2 If a Shortfall exists with respect to the Non-Summer Months in any Measurement Period, then a Shortfall Amount will be calculated in accordance with the following. “Shortfall Amount” means, with respect to the Non-Summer Months in any Measurem...
	3.6.2.3 Buyer’s “Replacement Costs” with respect to any Non-Summer Months in any Measurement Period shall equal (a) the Shortfall Amount for such Non-Summer Months multiplied by (b) an amount equal to Average On-Peak Mead for the Non-Summer Months min...
	3.6.2.4 Within five (5) Business Days after the end of any Measurement Period in which a Shortfall has occurred with respect to the Non-Summer Months, Supplier will calculate the Replacement Costs with respect to such Shortfall Amount and provide Buye...

	3.6.3 Not a Penalty. The Parties recognize and agree that the payment of amounts by Supplier pursuant to this Section 3.6 is an appropriate remedy and that any such payment does not constitute a forfeiture or penalty of any kind, but rather constitute...
	3.6.4 Calculations. As soon as practicable following any period of: (a) Force Majeure; (b) Buyer’s failure to accept Net Energy or PCs in breach of this Agreement; (c) Emergency (except for an Emergency with respect to the Facility that is not also a ...
	3.7.1 If after the PC Administrator issues all the PC statements or certificates for any Measurement Period there is a PC Shortfall, then Supplier shall pay Buyer for the replacement costs and any Penalties associated with such PC Shortfall (collectiv...
	3.7.2 The PC Replacement Costs shall be determined by Buyer exercising its reasonable discretion based on the estimated cost of purchasing PCs to replace the PC Shortfall Amount from the same resource type with a comparable expiration date or the cost...
	3.7.3 The Parties recognize and agree that the payment of amounts by Supplier pursuant to this Section 3.7 is an appropriate remedy and that any such payment does not constitute a forfeiture or penalty of any kind, but rather constitutes anticipated c...
	3.7.4 All information used by Buyer to establish PC Replacement Costs shall be verifiable by Supplier; and Buyer shall provide reasonable access to all such information supporting calculations within five (5) Business Days of Supplier’s request for su...
	3.7.5 For any Measurement Period, Buyer, at its sole option, may allow Supplier to meet its PC Replacement Cost obligation by transferring a quantity of PCs to Buyer in the amount of no less than the PC Shortfall Amount.  Such PCs shall be from the sa...

	4. PRICE OF PRODUCT
	4.1.1 Prior to the Commercial Operation Date.
	4.1.1.1 On and after the Operation Date and prior to the Commercial Operation Date, all Product associated with Delivered Amounts of Net Energy from the Generating Facility, other than (a) Excess Energy (which shall not be compensable) and (b) Provisi...
	4.1.1.2 Notwithstanding anything to the contrary contained in Section 4.1.1.1, on and after the Operation Date but prior to the Commercial Operation Date, if Buyer requests Supplier to deliver Provisional Energy and Supplier elects to deliver Provisio...
	4.1.1.3 Provisional Energy shall be distinguished from Test Energy in so far as Provisional Energy is for a determined amount of energy provided as the Generating Facility is capable of consistently generating such amounts of energy, whereas Test Ener...

	4.1.2 Subsequent to the Commercial Operation Date.
	4.1.2.1 All Product (except Storage Product) associated with Delivered Amounts of Net Energy from the Generating Facility from and after the Commercial Operation Date, other than Excess Energy, shall be paid for by Buyer at the Product Rate set forth ...
	4.1.2.2 All Product (except Storage Product) associated with Economic Curtailed Product from and after the Commercial Operation Date shall be paid for at the sum of (a) the Product Rate plus, if applicable, (b) during the PTC Period, the PTC Rate (wit...
	4.1.2.3 All Product (except Storage Product) associated with Excess Energy from and after the Commercial Operation Date shall be paid for at the Test Product Rate for each MWh of Excess Energy.
	4.1.2.4 All Storage Product from and after the Commercial Operation Date shall be paid at the Storage Rate based on the applicable Storage Contract Capacity of the Storage Facility, as such Storage Contract Capacity may be adjusted from time to time i...

	4.1.3 No payment shall be owing to Supplier for any Product associated with Energy that is for any reason not Net Energy except as otherwise provided in Section 4.1.2.3.
	4.1.4 Buyer shall not be required to accept from Supplier any Product associated with Delivered Amounts of Net Energy from the Generating Facility delivered during any Delivery Hour in excess of the Maximum Amount, and no payment shall be owing to Sup...
	4.2 Excused Product. Buyer shall not pay for Product comprising Excused Product except as otherwise provided with respect to Economic Curtailed Product in Section 4.1.2.2.
	4.3 Tax Credits. The Parties agree that neither the Product Rate, the Storage Rate nor the Test Product Rate are subject to adjustment or amendment if Supplier fails to receive any Tax Credits, or if any Tax Credits expire, are repealed or otherwise c...

	5. PORTFOLIO ENERGY CREDITS/RENEWABLE ENERGY BENEFITS
	5.1.1 All Renewable Energy Benefits are exclusively dedicated to and vested in Buyer. Supplier shall deliver to Buyer all Renewable Energy Benefits derived from the Facility, including Renewable Energy Benefits associated with Energy for Station Usage...
	5.1.2 On or before January 31 of each year following the Operation Date, Supplier, as owner or operator of the Renewable Energy System, shall deliver to Buyer a written attestation for the prior year that no part of the Renewable Energy Benefits: have...

	6. RIGHT OF FIRST OFFER; RIGHT OF FIRST REFUSAL; PURCHASE OPTIONS; END OF TERM PURCHASE OPTION
	6.1.1 Except in connection with a Permitted Transfer, neither Supplier nor its immediate upstream owner(s) (each, a “ROFO Seller”) shall (a) seek to sell, transfer, assign or otherwise dispose of Supplier’s ownership interest in the Facility pursuant ...
	6.1.2 In the event that: (a) Buyer does not elect to negotiate with ROFO Seller for the purchase of the Offered Interests pursuant to Section 6.1.1, or (b) negotiations commence pursuant to Section 6.1.1 but Buyer thereafter notifies Supplier that it ...
	6.1.3 If ROFO Seller and such other Person do not agree upon the terms, conditions and pricing for the Offered Interests by entering into definitive transaction documents within one hundred twenty (120) days following the expiration of the ROFO Period...

	7. METERING, INVOICING AND PAYMENTS
	7.1.1 Meters. Buyer shall, at Supplier’s cost, provide, install, own, operate and maintain all Meter(s) in good operating condition. The metering system design shall be subject to Buyer’s approval and shall be submitted to Buyer not later than Supplie...
	7.1.2 WREGIS Metering.  Supplier shall cause, at its sole cost and expense, the Generating Facility to implement all necessary generation information communications in WREGIS, and report generation information to WREGIS pursuant to a WREGIS-approved m...
	7.1.3 Location. Meters shall be installed at the location(s) specified in Exhibit 5, or as otherwise may be reasonably determined by Buyer to effectuate this Agreement.
	7.1.4 Non-Interference. Supplier shall not undertake any action that may interfere with the operation of the Meters. Supplier shall be liable for all costs, expense, and liability associated with any such interference with the Meters. Metering require...
	7.1.5 Meter Testing. Meters shall be tested at least once every two (2) years by Buyer. Either Party may request a special test of Meters or check meters, but the requesting Party shall bear the cost of such testing unless there is an inaccuracy outsi...
	7.1.6 Metering Accuracy. If the Meters are registering but their accuracy is outside the limits established in ANSI C12.1, Buyer shall repair and recalibrate or replace the Meters and Buyer shall adjust payments to Supplier for the Delivered Amount fo...
	7.1.7 Failed Meters. If the Meters fail to register, Buyer shall make payments to Supplier based upon Supplier’s check metering; provided, however, that if the accuracy of the check meters is subsequently determined to be outside the limits establishe...
	7.1.8 Weather Meter. Supplier shall, at Supplier’s cost and no later than six (6) months prior to the Commercial Operation Date, provide, install, own, operate and maintain a device for the measurement of weather conditions relevant to the generation ...
	7.2.1 Monthly Invoicing and Payment. On or before the tenth (10th) day of each month, Supplier shall send to Buyer an Invoice for the prior month (a “Billing Period”). Supplier shall calculate the Invoice based upon Meter data available to Supplier an...
	7.2.2 Replacement PC Invoice Calculation. In addition to the requirements for monthly Invoices set forth in this Section 7.2, if after the PC Administrator issues its final PC statement covering any Measurement Period and a PC Shortfall (as determined...
	7.2.3 Amounts Owing to Buyer. The Invoice referred to in Section 7.2.1 shall offset any amounts owing to Buyer with amounts owing to Supplier, and shall indicate the net payment due Supplier or Buyer, as applicable. Supplier shall provide supporting d...
	7.2.4 Method of Payment. Buyer or Supplier, as applicable, shall remit the payment of any undisputed amounts by wire or electronic fund transfer or otherwise pursuant to the instructions stated in Exhibit 4. Payment will be made on or before the later...
	7.2.5 Examination and Correction of Invoices. As soon as practicable either Party shall notify the other Party in writing of any alleged error in an Invoice.
	7.2.5.1 If a Party notifies the other Party of an alleged error in an Invoice, the Parties agree to use good faith efforts to reconcile the billing and mutually agree on the appropriate correction, if any.
	7.2.5.2 If a correction is determined to be required, the invoicing Party shall provide an adjusted Invoice to the invoiced Party. If such error results in an additional payment to the invoicing Party, the invoiced Party shall pay such invoicing Party...


	8. FACILITY CONSTRUCTION; OPERATIONS AND MODIFICATIONS
	8.2.1 Completion of Project Milestones. Upon Supplier’s completion of each Project Milestone, Supplier shall provide to Buyer in writing, pursuant to Section 29.1, documentation as specified in Exhibit 6 and reasonably satisfactory to Buyer demonstrat...
	8.2.2 Progress Towards Completion. Supplier shall notify Buyer’s Contract Representatives promptly (and in any event within ten (10) Business Days) following its becoming aware of information that leads to a reasonable conclusion that a Project Milest...
	8.3.1 Notice of Testing. Supplier shall notify Buyer’s Contract Representatives at least ten (10) Business Days prior to the commencement of any performance tests required by the Construction Contract, including any performance tests required by Exhib...
	8.3.2 Certifications. Within five (5) Business Days of the successful completion of the performance tests pursuant to Exhibit 7 and Exhibit 7A, Supplier shall provide Buyer with written notice stating when Supplier believes that the Facility has achie...
	8.3.2.1 A certification by a duly authorized officer of Supplier stating the following:

	“I, [Name], in my capacity as the duly appointed [Title] of [Supplier] (“Supplier”) hereby certify, on behalf of Supplier that: (a) the Facility has been constructed in accordance with Good Utility Practice and the Generating Facility has delivered Ne...
	8.3.2.2 A certificate addressed to Buyer from a Licensed Professional Engineer confirming: (1) the nameplate capacity rating of the Generating Facility at the anticipated time of Commercial Operation in MW (“Certified Nameplate Capacity Rating”) and (...
	8.3.2.3 A certificate addressed to Buyer from a Licensed Professional Engineer stating that, all required interconnection tests have been completed and the Facility is physically interconnected with the Transmission System and able to deliver Net Ener...
	8.3.2.4 An opinion from an attorney licensed in the state of Nevada that is not an employee of Supplier (or any Affiliate) and has no financial interest in the Facility addressed to Buyer with respect to such customary permitting and real estate matte...

	8.3.3 Dispute of Commercial Operation. Buyer will have fifteen (15) Business Days after receipt of the certifications required by this Section 8.3 in which to Dispute the Commercial Operation Date by written notice to Supplier. In the event of such a ...
	8.5.1 In the event Supplier fails to achieve Commercial Operation by the Commercial Operation Deadline, then for each day up to, but not exceeding, one hundred and eighty (180) days, that Supplier fails to achieve Commercial Operation, Supplier shall ...
	8.5.2 In addition to amounts payable pursuant to Section 8.5.1, Supplier shall be liable, in accordance with Section 18.1, for any Penalties incurred or suffered by Buyer as a result of Supplier’s failure to achieve Commercial Operation by the Commerc...
	8.5.3 The provisions of this Section 8.5 are in addition to, and not in lieu of, any of Buyer’s rights or remedies under Article 24.
	8.5.4 The Parties agree that it would be extremely difficult and impracticable under presently known and anticipated facts and circumstances to ascertain and fix the actual damages Buyer would incur if Supplier does not meet its obligations hereunder ...
	8.6.1 If the Certified Nameplate Capacity Rating is less than the Expected Nameplate Capacity Rating, Supplier shall provide Buyer a onetime payment in an amount equal to (a) subtracting (i) Certified Nameplate Capacity Rating from (ii) the Expected N...
	8.6.2 If the Certified Nameplate Capacity Rating is greater than the Expected Nameplate Capacity Rating by greater than two percent (2%), Supplier shall pay Buyer a onetime payment in an amount equal to one half of the Development Security, paid to Bu...

	9. EMERGENCY
	10. CURTAILMENT & DISPATCHABILITY
	10.4.1 Buyer shall be permitted to require curtailment of Energy for economic reasons or otherwise refuse to take Product for economic reasons in accordance with the provisions of this Section 10.4 (“Economic Curtailment”). Buyer shall provide notice ...
	10.4.2 Supplier shall obey all orders for Economic Curtailment issued by Buyer in accordance with Section 10.4.1.  The amount of Net Energy curtailed under this Section 10.4.2 (“Economic Curtailed Product”) shall be reasonably determined by Supplier a...
	10.4.3 For the avoidance of doubt, in no event shall curtailment of Energy pursuant to Section 10.1 or Section 10.2 be treated as Economic Curtailed Product.

	11. PLANNED OUTAGES
	11.2.1 Supplier shall provide Buyer with a schedule of proposed Planned Outages: (a) within ninety (90) days prior to the Commercial Operation Date for the remainder of the year, and (b) on or before October 1 of each Contract Year for the upcoming Co...
	11.2.2 Buyer shall promptly review Supplier’s proposed schedule of Planned Outages and either require modifications or approve the proposed schedule within thirty (30) days of Buyer’s receipt of such schedule. If Buyer requires modifications to the pr...
	11.2.3 Regardless of approval of a Planned Outage, Supplier shall not start a Planned Outage on the Facility without confirming the approved Planned Outage with Buyer’s Operating Representative five (5) Business Days prior to the start of such Planned...
	11.2.4 If following a notice pursuant to Section 11.2.3, Buyer requests that Supplier not undertake an approved Planned Outage as scheduled, for reasons other than Force Majeure, Transmission Provider Instruction or Emergency, then Supplier may prompt...

	12. REPORTS; OPERATIONAL LOG
	12.4.1 Prior to the Commercial Operation Date. Prior to the Commercial Operation Date, Supplier shall provide to Buyer a monthly project report, in form and substance reasonably satisfactory to Buyer, which shall include the following: status in obtai...
	12.4.2 After Commercial Operation Date. After the Commercial Operation Date, Supplier shall provide to Buyer no later than January 31 and July 15 in each year throughout the Term, in electronic format, a report which shall include all pertinent inform...
	12.4.3 Operations Log. Supplier shall maintain in accordance with Good Utility Practice an operations log, which shall include: (a) all Planned Outages and unplanned outages, alarms, circuit breaker trip operations, partial deratings of equipment, mec...

	13. COMMUNICATIONS
	13.2.1 For the purposes of telemetering, a telecommunications circuit from the Facility to Buyer’s operations center, or other readily accessible real-time performance monitoring (e.g., a web-based performance monitoring system);
	13.2.2 Two (2) dedicated and geographically diverse T1 lines, including any T1 circuit isolation gear required by the local T1 provider, for purposes of accessing Buyer’s metering equipment and for communications with Buyer’s operations center. The T1...
	13.2.3 Equipment to transmit to and receive email from Buyer and the Balancing Authority Area Operator, including cellular telephones.

	14. SCHEDULING NOTIFICATION
	14.2.1 No later than 05:00 PPT each day or as otherwise specified in the Operating Procedures or by Buyer consistent with Good Utility Practice, Supplier shall deliver to Buyer’s Operating Representative an Availability Notice in the form set forth in...
	14.2.2 Supplier shall update the Availability Notice and notify Buyer’s Operating Representative (a) as soon as practical after becoming aware of (i) an expected Derating; or (ii) an expected increase of Delivered Amount, or (b) as otherwise provided ...
	14.2.3 The information in the Availability Notice, including the forecasted Delivered Amount, will be Supplier’s good faith forecast and will indicate any Delivery Hour for which the Delivered Amount is expected to be less than or greater than the Sup...
	14.2.4 In the event of a Derating of the Facility, Supplier shall provide: (a) the extent, if any, to which the Derating is attributable to a Planned Outage; (b) the magnitude of the Derating; (c) the Delivery Hours during which the Derating is expect...

	15. COMPLIANCE
	16. APPROVALS
	16.2.1 A determination that the terms and conditions of this Agreement are just and reasonable; and
	16.2.2 A determination that the costs of purchasing Product under this Agreement are prudently incurred and that Buyer may recover all just and reasonable costs of Product purchased under this Agreement.

	17. SECURITY
	18. INDEMNIFICATION
	18.1.1 In furtherance of the foregoing indemnification and not by way of limitation thereof, the Indemnifying Party hereby waives any defense it otherwise might have against the Indemnified Party under applicable workers’ compensation Laws.
	18.1.2 In claims against any Indemnified Party by an agent of the Indemnifying Party, or anyone directly or indirectly employed by them or anyone for whose acts the Indemnifying Party may be liable, the indemnification obligation under this Article 18...
	18.3.1 Any Indemnified Party seeking indemnification under this Agreement for any Loss shall give the Indemnifying Party notice of such Loss promptly but in any event on or before thirty (30) days after the Indemnified Party’s actual knowledge of such...
	18.3.2 In any action or proceeding brought against an Indemnified Party by reason of any claim indemnifiable hereunder, the Indemnifying Party may, at its sole option, elect to assume the defense at the Indemnifying Party’s expense, and shall have the...
	18.3.2.1 May result in injunctions or other equitable remedies with respect to the Indemnified Party;
	18.3.2.2 May result in material liabilities which may not be fully indemnified hereunder; or
	18.3.2.3 May have a Material Adverse Effect on the Indemnified Party (including a Material Adverse Effect on the Tax liabilities, earnings, ongoing business relationships or regulation of the Indemnified Party) even if the Indemnifying Party pays all ...

	18.3.3 Subject to Section 18.3.2, neither Party may settle or compromise any claim for which indemnification is sought under this Agreement without the prior written consent of the other Party; provided, however, that said consent shall not be unreaso...

	19. LIMITATION OF LIABILITY
	20. FORCE MAJEURE
	20.3.1 Notwithstanding the foregoing, none of the following shall constitute Force Majeure:
	20.3.1.1 Economic hardship of either Party, including lack of money, or the breach of contract by any Person (of any tier) performing any portion of the affected Party’s obligations hereunder;
	20.3.1.2 The non-availability or reduced availability of the resource supply to generate electricity from the Generating Facility, including due to weather, high or low temperatures or climate conditions, except to the extent caused by acts of God whi...
	20.3.1.3 A Party’s failure to obtain or any delay or other problem associated with the issuance, suspension, renewal, administration or withdrawal of, or any other problem directly or indirectly relating to, any Governmental Approval from a Government...
	20.3.1.4 A Party’s failure to meet a Project Milestone, except to the extent it is caused by an independent event of Force Majeure;
	20.3.1.5 The imposition of costs or Taxes on a Party;
	20.3.1.6 Supplier’s failure to obtain, or perform under, the IA, or its other contracts and obligations to Transmission Provider unless due to an independent event of Force Majeure;
	20.3.1.7 Supplier’s ability to sell, or Buyer’s ability to purchase energy, PCs (and equivalent rights in any other jurisdiction), Renewable Energy Benefits, or Capacity Rights at a more advantageous price than is provided hereunder;
	20.3.1.8 Any breakdown or malfunction of the Facility’s equipment (including any serial equipment defect) that is not caused by an independent event of Force Majeure at the Project Site;
	20.3.1.9 Delay or failure of Supplier to obtain or perform any Required Facility Document unless due to an independent event of Force Majeure;
	20.3.1.10 Any delay, alleged breach of contract, or failure by the Transmission Provider unless due to an independent event of Force Majeure at the Project Site;
	20.3.1.11 Maintenance upgrade or repair of any facilities or right of way corridors whether performed by or for Supplier, or other third parties (except for repairs made necessary as a result of an independent event of Force Majeure at the Project Sit...
	20.3.1.12 Inability to obtain any supply of goods or services, unless caused by an independent event of Force Majeure;
	20.3.1.13 Delays in customs or similar regulatory clearance, unless due to an independent event of Force Majeure;
	20.3.1.14 The imposition of tariffs, anti-dumping or countervailing duties that may apply to any products or equipment or other fines, penalties or other actions as a result of violation of Laws regarding unfair trade practices;
	20.3.1.15 The occurrence after the Effective Date of an enactment, promulgation, modification or repeal of one or more Laws, including regulations or national defense requirements that affects the cost or ability of either Party to perform under this ...
	20.3.1.16 The increased cost of electricity, materials, equipment, steel, labor, services, or transportation.;

	For the avoidance of doubt, the existence of the facts or circumstances described as exceptions to or qualifications of the exclusions to Force Majeure listed in the clauses above shall not establish the existence of Force Majeure, which shall only oc...
	20.3.2 Each Party acknowledges the effects of COVID-19 and any known military conflict as of the Effective Date, and that no delay or failure in performance is expected based on the scope of such effects as of the Effective Date. Force Majeure relief ...
	20.4.1 Provides prompt notice of such Force Majeure event to the other Party, giving an estimate of its expected duration and the probable impact on the performance of its obligations under this Agreement (which notice, in the case of Supplier, shall ...
	20.4.2 Exercises all reasonable efforts to continue to perform its obligations under this Agreement;
	20.4.3 Expeditiously takes action to correct or cure the Force Majeure event excusing performance so that the suspension of performance is no greater in scope and no longer in duration than is dictated by the event; provided, however, that nothing her...
	20.4.4 Exercises all reasonable efforts to mitigate or limit damages to the other Party resulting from the Force Majeure event; and
	20.4.5 Provides prompt notice to the other Party of the cessation of the Force Majeure event giving rise to its excuse from performance.

	21. DISPUTES
	22. NATURE OF OBLIGATIONS
	23. ASSIGNMENT
	24. DEFAULT AND REMEDIES
	24.1.1 failure to comply with any of its material obligations under this Agreement (not otherwise specifically addressed below) or failure of any its representations or warranties in this Agreement to be true and correct in all material respects when ...
	24.1.2 failure to make timely payments due under this Agreement;
	24.1.3 failure to comply with the material requirements of any Electric System Authority, Transmission Provider or any Governmental Authority;
	24.1.4 in the case of Supplier, its failure at any time to qualify and maintain, subject to Section 3.5, the Generating Facility as a Renewable Energy System;
	24.1.5 in the case of Supplier, its failure to install, operate, maintain or repair the Facility in accordance in all material respects with Good Utility Practice;
	24.1.6 in the case of Supplier, unless excused by an event of Force Majeure or an Interconnection Delay, its failure to timely achieve: (a) any of the Critical Project Milestones (excluding Commercial Operation) before the scheduled date set forth in ...
	24.1.7 in the case of Supplier, its failure to comply with the provisions of Article 17 (including any replenishment requirement);
	24.1.8 in the case of Supplier, its failure to comply with the provisions of Article 23;
	24.1.9 in the case of Supplier, its failure to comply with the provisions of Article 27;
	24.1.10 in the case of Supplier, if Supplier: (a) becomes insolvent, files for or is forced into bankruptcy (and in the case of an involuntary bankruptcy, such proceeding is not dismissed within thirty (30) days); (b) makes an assignment for the benef...
	24.1.11 in the case of Supplier, if Supplier: (a) relinquished possession and control of all or substantially all of the Facility, other than pursuant to a transfer permitted under this Agreement; or (b) after commencement of the construction of the F...
	24.1.12 in the case of Supplier, if: (a) the Storage Contract Capacity of the Storage Facility determined pursuant to a Storage Capacity Test is less than or equal to ninety percent (90%) of the Expected Storage Facility Nameplate Capacity Rating for ...
	24.1.13 in the case of Supplier, its failure to comply with the provisions of Section 15.3.2.
	24.5.1 Right of First Offer for Product.  If Buyer terminates this Agreement in accordance with Section 2.3 due to a Supplier Event of Default then neither Supplier nor Supplier’s Affiliates may sell, or enter into a contract to sell, Net Energy or an...
	24.6.1 Step-In Rights following an Event of Default. If Supplier commits an Event of Default, including pursuant to Section 24.1.6(b), and this Agreement has not been terminated by Buyer, and Supplier’s Lender’s rights to cure Supplier’s Event of Defa...
	24.6.2 License to Operate Facility.  Supplier hereby irrevocably grants to Buyer the right, license and authority to enter the Project Site, to construct, operate and maintain the Facility for the Term during the continuance of and following any Event...
	24.6.3 Records and Access.  Supplier shall collect and have available at a convenient, central location at the Project Site all documents, contracts, books, manuals, reports, and records required to construct, operate and maintain the Facility in acco...
	24.6.4 Return.  Buyer may, at any time and in its sole discretion, terminate its exercise of its rights under this Section 24.6 whether or not the applicable Event of Default has been cured.  If at any time after exercising its rights under this Agree...
	24.6.5 No Assumption.  Buyer’s exercise of its rights under this Section 24.6 shall not be deemed an assumption by Buyer of any liability of Supplier due and owing prior to the exercise of such rights.  Buyer shall not assume any liability of Supplier...
	24.6.6 Costs and Expenses. Supplier shall indemnify and hold harmless Buyer from and against all Losses incurred by Buyer in connection with exercise of its rights under this Section 24.6 other than due to the gross negligence or willful misconduct of...

	25. REPRESENTATIONS AND WARRANTIES OF SUPPLIER
	25.15.1 Neither Supplier, any Affiliate of Supplier, nor any partner, joint venturer, or strategic alliance participant of Supplier or any Affiliate of Supplier, nor any officer, director, employee, agent, lobbyist or representative of Supplier or any...
	25.15.2 Supplier is prohibited from and shall not, either directly or indirectly, involve or engage in any manner any person or entity that is on any OFAC Sanctions Lists or UFLPA sanctions list in the performance of this Agreement, whether as a partn...

	26. REPRESENTATIONS AND WARRANTIES OF BUYER
	27. INSURANCE
	27.2.1 Stating that such insurance is primary insurance with respect to the interest of Buyer and that any insurance maintained by Buyer is excess and not contributory insurance required hereunder;
	27.2.2 Stating that no reduction, cancellation or non-renewal of the policy shall be effective until thirty (30) days (ten (10) days for non-payment of premiums) from the date notice thereof is actually received by Buyer; provided that upon Supplier’s...
	27.2.3 Providing Buyer with subrogation waivers on all coverage;
	27.2.4 Providing for Separation of Insured coverage in the general liability and auto liability insurance policies; and
	27.2.5 Naming Buyer as an additional insured on the general liability and auto liability insurance policies of Supplier as its interests may appear with respect to this Agreement.
	27.3.1 The name of insurance company, policy number and expiration date;
	27.3.2 The coverage required and the limits on each, including the amount of deductibles or self-insured retentions, which shall be for the account of Supplier; and
	27.3.3 A statement indicating that Buyer shall receive at least thirty (30) days prior notice of cancellation or non-renewal of a policy or of a reduction of liability limits with respect to a policy.
	27.6.1 Worker’s Compensation. Workers’ compensation insurance in the form and manner required by statutory requirements and endorsement providing insurance for obligations under the U.S. Longshoremen’s and Harbor Worker’s Compensation Act and the Jone...
	27.6.2 General Liability. General liability insurance including bodily injury, property damage, products/completed operations, contractual and personal injury liability with a combined single limit of at least Five Million Dollars ($5,000,000) per occ...
	27.6.3 Automobile Liability. Automobile liability insurance including owned, non-owned and hired automobiles with combined bodily injury and property damage with a combined single limit of at least Two Million Dollars ($2,000,000).  The minimum insura...
	27.6.4 Excess Liability.  Excess liability insurance with a minimum limit of Ten Million Dollars ($10,000,000) (“Excess Minimum”) for each occurrence and an aggregate where applicable on a following form basis to be excess of the insurance coverage an...
	27.6.5 Failure to Comply. If Supplier fails to comply with the provisions of this Article 27, Supplier shall save harmless and indemnify Buyer from any direct or indirect Loss, including attorneys’ fees and other costs of litigation, resulting from th...

	28. NO EXPECTATION OF CONFIDENTIALITY; PUBLIC STATEMENTS
	29. MISCELLANEOUS
	29.1.1 All notices, requests, demands, submittals, waivers and other communications required or permitted to be given under this Agreement (each, a “Notice”) shall, unless expressly specified otherwise, be in writing and shall be addressed, except as ...
	29.1.2 All Notices required by this Agreement shall be sent by regular first class U.S. mail, registered or certified U.S. mail (postage paid return receipt requested), overnight courier delivery, or electronic mail. Such Notices will be effective upo...
	29.1.3 Notices of Force Majeure or an Event of Default pursuant to Article 20 or Article 24, respectively, and Notices of a change to Exhibit 4 shall be sent either by registered or certified U.S. mail (postage paid return receipt requested), overnigh...
	29.1.4 Any payments required to be made to a Party under this Agreement shall be made pursuant to the payment instructions in Exhibit 4, as such payment instructions may be amended by such Party from time to time by Notice to the other Party.

	PRE-TESTING REQUIREMENTS
	1 FULL NAMEPLATE OUTPUT TESTING
	2 LAGGING REACTIVE POWER CAPABILITY TESTING
	3 LEADING REACTIVE POWER CAPABILITY TESTING
	4 NERC REQUIRED TESTING***
	 Generating Facility Only: For DC-coupled facilities, testing is required only for the Generating Facility during daylight conditions at 100% power output.
	 Generating Facility and Storage Facility: For AC-coupled Facilities, each of the Generating Facility and Storage Facility must be individually modeled and tested at 100% of its power output.
	 Storage Facility Only: If the Facility is solely a Storage Facility, testing is required for the Storage Facility at 100% power output.
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	1.0 Definitions
	2.0 Codes and Standards
	3.0 Overview and Benefits of Equipment Specifications
	4.0 Transformers
	4.1 HV Transformers
	4.2 MV Transformers

	5.0 Circuit Breakers, Disconnect Switches, Surge Arrestors
	5.1 HV Breakers
	5.2 MV Breakers
	5.3 HV/MV Disconnect Switches
	5.4 HV/MV Surge Arrestors
	5.5 MTBF:

	6.0 Equipment Manufacturer Qualifications
	6.1 Manufacturer Qualification Requirements for MV and HV Transformers
	6.2 Equipment Manufacturer Qualification Requirements for Circuit Breakers and Disconnect Switches

	7.0 Testing Requirements (Quality Control)
	7.1 FAT Testing Requirements for Transformers
	7.2 FAT Testing Requirements for Circuit Breakers
	7.3 Acceptable Quality Level (AQL)
	7.4 Corrective Actions
	Upon no less than ten (10) Business Days prior notice to Buyer, Supplier shall schedule and complete a Storage Capacity Test prior to the Commercial Operation Date. Such initial Storage Capacity Test shall adjust the Storage Contract Capacity based o...
	Thereafter, at least once per Contract Year within the first quarter of each Contract Year, upon no less than ten (10) Business Days prior notice to Buyer, Supplier shall schedule and complete a Storage Capacity Test. In addition, Buyer shall have th...
	1) Supplier may conduct any pre-capacity test activities required or recommended by the Storage Facility equipment suppliers, including charging or discharging the Storage Facility, prior to commencing step 2 below;
	2) Supplier will fully charge the Storage Facility so that it is in a state that it is made commonly and typically available to Buyer as fully charged and dispatchable;
	3) Supplier will discharge the Storage Facility at full capacity, over a duration of four (4) consecutive hours;
	4) Supplier will add the quantity of MWh produced by the Storage Facility during the four (4) consecutive hours to produce a sum quantity of MWh for the four (4) hour full discharge of the Storage Facility;
	5) Supplier will divide the sum quantity of MWh produced over the four (4) hour full discharge of the Storage Facility by a factor of four (4), to produce a value that will become the Storage Contract Capacity for the Contract Year.
	Example:
	Hour 1 Discharge = 25 MWh
	Hour 2 Discharge = 25 MWh
	Hour 3 Discharge = 25 MWh
	Hour 4 Discharge = 25 MWh
	25 + 25 + 25 + 25 = 100 MWh
	The Availability Liquidated Damages in Summer Month (m) in which the Monthly Storage Availability is less than the Guaranteed Storage Availability shall be calculated as follows:
	Availability Liquidated Damagesm  =   .98  * Undischarged Energy Pricem * Undischarged Energym

	1.1. SCOPE OF THIS ARTICLE
	1.2. DEFINITIONS
	1.2.1. “BES Cyber System Information” or “BCSI” shall mean information concerning CIPS Covered Assets that: (i) relates to the production, generation or transmission of energy; (ii) could be useful to a person planning an attack on critical infrastruc...
	1.2.2. “CIPS Covered Assets” shall mean any assets identified by Buyer as “BES assets,” “BES cyber assets,” “BES cyber systems,” “protected cyber assets,” “electronic access control or monitoring systems,” “electronic access points,” or, “physical acc...
	1.2.3. “BES” shall mean the “Bulk Electric System” as defined by NERC.
	1.2.4. “Confidential Information” shall mean: (i) proprietary information of Buyer; (ii) information marked or designated by Buyer as confidential, sensitive, or internal; (iii) BCSI of Buyer; (iv) information, whether or not in written form and wheth...
	1.2.5. “Data” shall mean any information, formulae, algorithms, or other content that Buyer or Buyer’s employees, agents and end users upload, create or modify using any software provided pursuant to this Agreement. Data also includes user identificat...
	1.2.6. “Security Incident” shall mean any circumstance when (i) Supplier knows or reasonably believes that the confidentiality, integrity, or availability of any Buyer Data has been adversely impacted, including but not limited to, incidents where Buy...
	1.2.7. “Sensitive Personnel” shall mean all employees, agents or subcontractors of Supplier who may have authorized unescorted physical access or authorized cyber access to Buyer’s CIPS Covered Assets.
	1.3. CYBER SECURITY CONTROLS
	1.3.1. Supplier shall have and maintain security controls to protect Buyer’s networks, systems, software, Confidential Information, and Data that are no less rigorous than the latest published version of ISO/IEC 27001 – Information Security Management...
	1.3.2. Supplier agrees to disclose to Buyer known security vulnerabilities in hardware, software, and services provided under this Agreement in a timely manner.
	1.3.3. Supplier warrants that the hardware, software, and patches provided under this Agreement, will not contain malicious code or any unwanted or unexpected features.  Supplier agrees to provide a method to verify the integrity and authenticity of a...
	1.3.4. If Supplier will have remote access to Buyer systems or networks, Supplier shall follow all applicable Buyer requirements for Supplier-initiated interactive remote access and system-to-system remote access with Supplier. To the extent Supplier’...
	1.3.5. Supplier shall ensure that email from Supplier and any services provided under this Agreement:
	1.3.5.1. Originates from a domain or domains with a published Domain-based Message Authentication, Reporting and Conformance (“DMARC”) policy of “reject” and with a published Sender Policy Framework policy consisting of valid senders and a “fail” dire...
	1.3.5.2. Passes a DMARC authentication check;
	1.3.5.3. Utilizes a DomainKeys Identified Mail (DKIM) 2048 bit key; and,
	1.3.5.4. Supports Transport Layer Security (TLS).
	1.3.6. Supplier shall encrypt and sign file transfers to or from Buyer via Gnu Privacy Guard (GPG), Pretty Good Privacy (PGP), or other mutually agreeable payload encryption solution. Encryption shall utilize National Institute of Standards and Techno...
	1.3.7. Supplier shall utilize physical or virtual token-based multi-factor authentication compliant with National Institute of Standards and Technologies Authentication Assurance Level 2 or higher for remote access into Supplier networks and external ...
	1.3.8. If Supplier requires receipt and retention of Buyer Data during the Term of the Agreement and in accordance with the scope of the Agreement, Supplier shall follow all applicable Buyer requirements for storage, transfer, disposition and access o...
	1.3.8.1. Supplier requests for Buyer Data shall be limited solely to the extent necessary to perform Supplier’s work, services or obligations to Buyer under the scope of this Agreement and shall be subject to Buyer approval of transfer and storage imp...
	1.3.8.2. Supplier shall permanently delete Buyer Data in temporary transfer locations as soon as Supplier moves such data to a storage location.
	1.3.8.3. Supplier shall restrict access to Buyer Data to solely necessary Supplier personnel and in accordance with the scope of this Agreement.
	1.3.8.4. Supplier shall delete or return Buyer Data to Buyer during the Term when retention of such Buyer Data is no longer necessary to fulfillment of obligations under this Agreement.
	1.3.9. If Supplier’s scope under this Agreement includes an application programming interface, Supplier shall provide to Buyer a specification for its interface aligned to the latest version available from the OpenAPI Initiative or mutually-agreed equ...
	1.4. OVERSIGHT OF COMPLIANCE
	1.4.1. If this Agreement includes hosted or cloud services, Supplier shall provide annually to Buyer a Statement on Standards for Attestation Engagements (SSAE) Service Organization Control (SOC) 2 Type II audit covering the scope of this Agreement an...
	1.4.2. If this Agreement does not include hosted or cloud services, Supplier shall either:
	1.4.2.1. Annually provide a copy of ISO 27001 certification covering the scope of this Agreement and pertaining directly to Supplier; or,
	1.4.2.2. Annually provide a copy of a third-party audit covering the security controls relevant to hardware, software, or services provided under this Agreement and pertaining directly to Supplier. Audit results and Supplier’s plan to correct any nega...
	1.4.2.3. Allow Buyer to conduct an assessment, audit, examination, or review of Supplier’s security controls to confirm Supplier’s adherence to the terms of this Article, as well as any applicable laws, regulations, and industry standards, not more th...
	1.5. SECURITY INCIDENT PROCEDURES; EQUITABLE RELIEF
	1.5.1.  Supplier shall:
	1.5.1.1. Notify Buyer of the Security Incident as soon as practicable, but no later than 48 hours after Supplier becomes aware of it, to 515-281-2967 and GlobalSecurityOperations@brkenergy.com; and
	1.5.1.2. Provide Buyer with the name, phone number, and email for the Supplier personnel who shall serve as Supplier’s primary security contact and shall be available to assist Buyer with Security Incident management, response, and recovery associated...
	1.5.2. Immediately following Supplier’s notification to Buyer of a Security Incident, the Parties shall coordinate with each other to investigate such Security Incident. Supplier agrees to coordinate with Buyer in Buyer’s handling of the matter, inclu...
	1.5.3. Supplier shall use best efforts to immediately remedy any Security Incident and prevent any further or recurrent Security Incident at Supplier’s expense in accordance with applicable privacy laws, regulations, and standards.  Supplier shall rei...
	1.5.4. Supplier shall fully cooperate at its own expense with Buyer in any litigation or other formal action deemed reasonably necessary by Buyer to protect its rights relating to the use, disclosure, protection, and maintenance of its Confidential In...
	1.5.5. Supplier acknowledges that any breach of Supplier’s obligations set forth in this Article may cause Buyer substantial irreparable harm for which monetary damages would not be adequate compensation and agrees that, in the event of such a breach ...
	1.6. OBLIGATIONS ON TERMINATION AND TERMINATION ASSISTANCE
	1.6.1. Supplier shall immediately surrender to Buyer all access cards, security passes, passwords and other such devices granting access to any Work Site or to Buyer networks or computer systems; and
	1.6.1.1. If Supplier has access to Buyer facilities or systems, Supplier shall immediately surrender to Buyer all access cards, security passes, passwords and other such devices granting access to any Work Site or to Buyer networks or computer systems...
	1.6.1.2. If Supplier has Buyer Data, Supplier shall return any Buyer Data that is in its care, custody or control to Buyer in the format requested by Buyer and Supplier shall, within 14 days of receiving Buyer’s written confirmation that it can read t...
	1.6.1.3. If Supplier has Buyer hardware or removable media, Supplier will return to Buyer all hardware and removable media provided by Buyer that contains Buyer Data.  Buyer Data in such returned hardware and removable media may not be removed or alte...
	1.6.2. Prior to the expected expiration or termination of this Agreement (or any agreement entered into between the Parties pursuant to this Agreement) by either Party for any reason, or prior to the expected expiration or termination of this Agreemen...
	4. Test Results.  No later than five (5) days following any Storage Round Trip Efficiency Test, whether successfully passed or failed, Supplier shall deliver a testing report to Buyer detailing results and findings of the Storage Round Trip Efficiency...
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